
 

 

IN THE MOOT COURT OF THE GALE CUP 

ON APPEAL FROM THE SUPREME COURT OF CANADA 

 

BETWEEN: 

KEVIN FEARON 

Appellant 

– and –  

HER MAJESTY THE QUEEN 

Respondent  

 

RESPONDENT’S FACTUM  

 

 

COUNSEL FOR THE RESPONDENT COUNSEL FOR THE APPELLANT 

 

University of Windsor 

Faculty of Law 

401 Sunset Avenue 

Windsor, Ontario  N9B 394 

 

Jeffrey Day 

day116@uwindsor.ca  

 

Kelli-Anne Day 

day115@uwindsor.ca 

 

 

University of New Brunswick 

Faculty of Law 

41 Dineen Drive 

Fredericton, New Brunswick  E3B 5A3 

 

Keara Lundrigan 

keara.lundrigan@unb.ca 

 

Andrew Kinley 

l8n2n@unb.ca 



 

 

 

INDEX 

Part I – Overview & Statement of Facts ....................................................................... 1 

a) Overview ............................................................................................................... 1 

b) Statement of Facts ................................................................................................. 1 

Part II – Responses to Issues Raised by Appellant ...................................................... 3 

1. The Fearon test is Charter-compliant ................................................................ 3 

a) Section 8 of the Charter is a qualified right ......................................................... 4 

b) Privacy interests are not absolute......................................................................... 5 

c) Lawfully arrested individuals have a reduced expectation of privacy ................. 7 

d) A search incidental to a lawful arrest is an exceptional police power ................. 7 

e) The “technological strip search” analogy is inappropriate............................... 11 

2. Neither exigent circumstances nor reasonable and probable grounds ought to 

be required in order to search a cell phone incidental to a lawful arrest .... 12 

a) Instituting an exigency requirement ignores law enforcement considerations .. 12 

b) Requiring police to have reasonable and probable grounds would disrupt the 

balance struck in Fearon .................................................................................... 14 

3. The evidence obtained by the police in this case was properly admitted .... 16 

a) The Charter-infringing conduct was not serious ................................................ 17 

b) The impact on the accused was minimal ............................................................. 18 

c) Societal interests favour the admission of the evidence ...................................... 18 

Part III – Additional Issues .......................................................................................... 20 

Part IV – Order Sought ................................................................................................ 20 

Appendix A – Table of Authorities.............................................................................. 21 

Appendix B – Statutory Provisions ............................................................................. 22 



 

1 

 

PART I – Overview & Statement of Facts 

a) Overview 

[1] The Appellant violently robbed a jewelry merchant at gunpoint as she loaded her 

car at the end of her work day. When the Appellant was lawfully arrested three hours 

later, the police had not yet located the gun or the stolen jewelry. In this appeal, the 

Appellant advocates for a rule that would, in most situations, make it unconstitutional for 

the police to conduct a limited search of a cell phone incident to a lawful arrest in an 

effort to track down these outstanding items. Instead, the Respondent asks this Court to 

ensure that law enforcement techniques are permitted to evolve in step with technology. 

This can be achieved by upholding the test crafted by the majority of the Supreme Court 

of Canada (“Supreme Court”) in R v Fearon (the “Fearon test”) and dismissing the 

appeal. 

R v Fearon, 2010 ONCJ 645 at para 4, [2010] OJ 5745 [Fearon Trial]. 

R v Fearon, 2014 SCC 77 at para 83, [2014] 3 SCR 621 [Fearon]. 

 

b) Statement of Facts 

[2]  The Respondent accepts the Appellant’s “Statement of Facts” subject to following 

clarifications. 

[3]  The trial judge, Justice Oleskiw, found that Sgt. Hicks held a reasonable belief 

that the cell phone might contain evidence of the robbery for which the Appellant had 

been arrested. The trial judge found that the search was directed at maintaining public 

safety (locating a handgun believed to be at large), avoiding the loss of evidence (the 

substantial amount of readily-disposable stolen jewellery) and obtaining evidence of the 

crime (information linking the Appellant to the robbery and locating potential 

accomplices). These findings remain unchallenged and are supported by evidence. 

http://www.canlii.org/en/on/oncj/doc/2010/2010oncj645/2010oncj645.html?autocompleteStr=2010%20oncj%20645&autocompletePos=1
http://www.canlii.org/en/ca/scc/doc/2014/2014scc77/2014scc77.html?autocompleteStr=2014%20scc%2077&autocompletePos=1
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Fearon, supra para 1 at paras 33-43. 

[4]  The cell phone was not searched six times. There were four searches conducted 

incidental to the lawful arrest: 

  9:15 pm, January 26, 2009 – the cell phone was briefly examined at the time of 

the arrest. 

 10:48 pm, January 26, 2009 – the cell phone was then examined at 31 Division. 

 1:18 am, January 27, 2009 – the cell phone was examined in relation to newly 

discovered information relating to a new suspect named “Swipes.” 

 2:50 am, January 27, 2009 – an additional search was conducted in relation to the 

still unidentified “Swipes.”  

Appellant’s Factum at para 5. 

Fearon Trial, supra para 1 at paras 14, 19, 24, and 25. 

[5] A subsequent search of the cell phone was conducted in February of 2010 

pursuant to an unchallenged warrant. The Information to Obtain fully disclosed the 

previous searches of the cell phone.  

Fearon Trial, supra para 1 at paras 29-30. 

[6]  The trial judge characterized the search at the scene of arrest as “brief and 

cursory” and that there was “no suggestion that this was an expansive or abusive search.” 

Lastly, in addition to the phrase “we did it,” the draft text message that was discovered on 

the Appellant’s cell phone included an express reference to “jewelry.” 

 Fearon, supra para 1 at paras 24, 42. 

Appellant’s Factum, supra para 4 at para 5. 
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PART II - Responses to Issues Raised by Appellant 

[7] The Appellant raises the following issues: 

1. Is the search incident to arrest of the Appellant’s cellular device unreasonable 

and therefore contrary to section 8 of the Charter? 

2. If so, should the evidence be excluded pursuant to section 24(2) of the 

Charter? 

[8] The Respondent accepts that section 8 of the Charter was breached in this case. 

However, for the reasons set out below, the decision to admit the evidence must be 

upheld. 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, 

being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 

[9] In addition to the above two issues, the Appellant argues that the majority of the 

Supreme Court erred in its formulation of the Fearon test. In response to these additional 

contentions, the Respondent makes the following submissions: 

1.  The Fearon test is Charter-compliant; 

2.  Neither exigent circumstances nor reasonable and probable grounds ought to be 

required in order to search a cell phone incidental to a lawful arrest; and 

3.  The evidence obtained by the police in this case was properly admitted. 

1) The Fearon test is Charter-compliant 

[10] The Fearon test is the embodiment of Charter values. While the Appellant asserts 

that the Court has ignored these values, an analysis of the test and the new restrictions put 

in place reflect that a consideration for Charter values animated the entire process.  

Appellant’s Factum, supra para 4 at para 10. 

http://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?autocompleteStr=charter%20&autocompletePos=1
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[11] The common law power to search incidental to a lawful arrest is on its own an 

exceptional power that will not arise in all circumstances. By introducing further 

restrictions to this exceptional power, the majority has designed a test that respects both 

reasonable expectations of privacy while facilitating effective law enforcement for the 

benefit of public safety.  

a) Section 8 of the Charter is a qualified right 

[12] Unlike other Charter rights, section 8 was drafted in a manner that circumscribes 

the protections it affords. A reasonable expectation of privacy is what it protects, not 

privacy at all costs. Searches that are conducted reasonably will not offend section 8. In 

determining the reasonableness of a search, Hunter instructs that, “an assessment must be 

made as to whether in a particular situation the public’s interest in being left alone by 

government must give way to the government’s interest in intruding on the individual’s 

privacy in order to advance its goals, notably those of law enforcement.” The public’s 

interest in safety and effective law enforcement is always an important consideration 

when assessing the reasonableness of a search. 

Canada (Director of Investigation & Research, Combines Investigation Branch) v 

Southam Inc, [1984] 2 SCR 14 at 159-161, 11 DLR (4th) 641 [Hunter]. 

 

[13] The Appellant misconstrues Hunter as authority for the proposition that the only 

way to prevent unreasonable searches before they occur is through a system of prior 

judicial authorization. While Hunter speaks to the importance of prior judicial 

authorization where feasible, it also recognized that prior judicial authorization may not 

be reasonable in all instances. A search conducted incidental to a lawful arrest at common 

law is an example of a reasonable exception to prior judicial authorization contemplated 

by Hunter. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5274/index.do


 

5 

 

 Appellant’s Factum, supra para 4 at para 11. 

 Hunter, supra para 12 at 160. 

b) Privacy interests are not absolute  

[14]  The Appellant places too much emphasis on the capability of a cell phone to store 

information as opposed to the limited scope of what is accessible to police during a 

search under the Fearon test.  In so doing, the Appellant attempts to draw the analogy 

that the expectation of privacy in a small portion of an arrestee’s cell phone contents is 

akin to that of a home.  A cursory inspection of an arrestee’s recently used applications 

(and being allowed to go no further) is fundamentally different than entering a private 

dwelling. A search permitted under the Fearon test does not give the police wholesale 

access to the contents of an arrestee’s cell phone.   

Appellant’s Factum, supra para 4 at para 12. 

[15] Furthermore, reasonable expectations of privacy are not universal and vary 

greatly. As stated by Justice Wilson in R v McKinlay Transport Ltd,  

[s]ince individuals have different expectations of privacy in different contexts 

and with regard to different kinds of information and documents, it follows 

that the standard of review of what is ‘reasonable’ in a given context must be 

flexible if it is going to be realistic and meaningful. 

Despite the commentary on heightened expectations of privacy in cell phones in both R v 

Vu and R v Morelli, in some circumstances these expectations will be diminished.  

Hunter, supra para 12 at 159. 

[1990] 1 SCR 627 at 645, 55 CCC (3d) 530. 

2013 SCC 60 at paras 1-2, 38, 40-43, [2013] 3 SCR 657 [Vu]. 

 2010 SCC 8 at paras 1-3, 11, 100, [2010] 1 SCR 253 [Morelli]. 

[16] The majority in Fearon speaks to the notion that not all cell phone searches are 

necessarily invasive. The majority is in step with Vu and Morelli in acknowledging the 

capabilities of electronic devices and the potential for significant intrusions of privacy. 

However, the majority makes it clear that just because these intrusions are possible they 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/585/index.do
http://www.canlii.org/en/ca/scc/doc/2013/2013scc60/2013scc60.html?resultIndex=1
http://www.canlii.org/en/ca/scc/doc/2010/2010scc8/2010scc8.html?autocompleteStr=2010%20scc%208&autocompletePos=1
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are not inevitable. In this case, only a draft text message and two photographs were found 

while searching the cell phone and no intimate personal information was exposed in the 

process. The minimally intrusive search was precise and effective. 

 Fearon, supra para 1 at para 54. 

 Vu, supra para 15. 

 Morelli, supra para 15. 

[17] Reasonable expectations of privacy are assessed contextually with regard to the 

totality of the circumstances in any given matter. It is for this reason that the burden 

properly rests with the accused to demonstrate a reasonable expectation of privacy when 

challenging the legality of a search. Satisfying this burden involves assessing whether a 

subjective expectation exists and whether the expectation is objectively reasonable. 

Reading Vu and Morelli in a manner that does not allow for flexibility in this assessment 

ignores the reality that reasonable expectations of privacy are dynamic and will vary 

based on competing interests and circumstances. 

 R v Plant, [1993] 3 SCR 281 at 293, [1993] 8 WWR 287. 

R v Patrick, 2009 SCC 17 at paras 26 and 38, [2009] 1 SCR 579. 

 R v Edwards, [1996] 1 SCR 128 at 140, 132 DLR (4th) 31. 

 R v Tessling, 2004 SCC 67 at para 19, [2004] 3 SCR 432. 

[18] The case raised by the Appellant, R v Batista, is a perfect example of why the 

assessment of reasonable expectations of privacy must remain flexible. In Batista, the 

accused asserted that he did not own a cell phone and denied ownership of the one 

ultimately found in his car. In light of these facts, it was found that the accused did not 

have a reasonable expectation of privacy in the cell phone. A review of recent text 

messages on the cell phone revealed evidence of trafficking prescription drugs. 

Evidently, maintaining flexibility in assessing the privacy interests that individuals have 

in cell phones that are found during searches incident to arrest is necessary in order to 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1049/index.do
http://www.canlii.org/en/ca/scc/doc/2009/2009scc17/2009scc17.html?autocompleteStr=r%20v%20patrick&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1340/index.do
http://www.canlii.org/en/ca/scc/doc/2004/2004scc67/2004scc67.html?autocompleteStr=2004%20scc%2067&autocompletePos=1
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capture situations such this one. It would be illogical to automatically attribute a 

heightened expectation of privacy where an accused has expressly disclaimed ownership 

of the cell phone searched. 

R v Batista, 2015 BCSC 244 at para 43-50 and 125, [2015] BCWLD 2685 

[Batista]. 

c) Lawfully arrested individuals have a reduced expectation of privacy  

[19]  What is being debated in this case is not the privacy interests of average citizens, 

but rather, the reduced expectations of privacy of those who have been lawfully arrested. 

Both the majority in Fearon and R v Beare confirm that a person who has been lawfully 

arrested has a diminished expectation of privacy. In this regard, Justice Laforest stated,  

[i]t seems to me that a person who is arrested on reasonable and probable 

grounds that he has committed a serious crime, or a person against whom a 

case for issuing a summons or warrant, or confirming an appearance notice 

has been made out, must expect a significant loss of personal privacy.  

In this case the Appellant was lawfully arrested after being suspected of robbing an 

innocent female at gunpoint while the police also had a reasonable belief that the stolen 

property, the weapon, and an additional suspect were still at large. Accordingly, the 

Appellant had a diminished expectation of privacy.  

 Fearon, supra para 1 at para 56. 

R v Beare [1988] 2 SCR 387 at 413, 55 DLR (4th) 481. 

d) A search incidental to a lawful arrest is an exceptional police power 

[20] A search conducted incidental to a lawful arrest is an exceptional police power 

that does not arise in every arrest. The power is discretionary, not duty-imposed, and is 

restricted in its reach. A search under the Fearon test is even more restrictive. The 

Appellant wrongly asserts that a search under this test endows the police with the 

“excessive authority to rifle through cellular devices incident to arrest.” The Appellant’s 

position is that under the justification of discovering evidence the police will “almost 

http://www.canlii.org/en/bc/bcsc/doc/2015/2015bcsc244/2015bcsc244.html?autocompleteStr=2015%20bcsc%20244&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/374/index.do
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always” be able to search an arrestee’s cell phone. In the paragraphs that follow it will be 

shown how restrictive this search power is and how it is actually only available in limited 

circumstances.  

 Appellant’s Factum, supra para 4 at para 13. 

[21]  A search incidental to a lawful arrest is limited in both availability and scope. The 

strict limits inherent in this common law police power are what make it Charter-

compliant. For this type of search to be lawful it must be temporally and spatially linked 

to the arrest in addition to serving one of three purposes, namely: (1) safety of the police, 

the accused, or the public (2) the discovery of evidence, and (3) the preservation of 

evidence. Further, the power is discretionary and may not be used abusively. Therefore, a 

cell phone search incidental to a lawful arrest will only take place in circumstances where 

a police officer can articulate the valid purpose related to the arrest. For example, in the 

case before us, had the police arrested the Appellant and found that he was in possession 

of the stolen jewelry and the handgun, then there would be no basis for conducting the 

cell phone search at the time of arrest. Given these restrictions it is clear that the ubiquity 

of cell phones does not equate to the ubiquity of cell phone searches. 

Appellant’s Factum, supra para 4 at paras 12-13. 

Cloutier c Langlois, [1990] 1 SCR 158 at 186, 53 CCC (3d) 257 [Cloutier]. 

R v Caslake, [1998] 1 SCR 51 at 66, 155 DLR (4th) 19 [Caslake]. 

[22]  Moreover, the Fearon test fits neatly within the narrow “Caslake framework” and 

adds further protections in recognition of the potential privacy concerns raised by cell 

phones. The “truly incidental” requirement effectively limits the brief search to recently 

used applications that are connected to the arrest. To ensure that an officer acts within 

these parameters, the Fearon test imposes an obligation on officers to record detailed 

notes pertaining to the search.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/567/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1582/index.do


 

9 

 

 Fearon, supra para 1 at paras 76, 82. 

[23]  The Appellant misconstrues the note-taking requirement built into the Fearon test 

as a means to validate unreasonable searches. This is a misunderstanding of the twofold 

purpose of the note-taking requirement imposed by the majority. Firstly, detailed notes 

are required to aid with judicial review in the event that this need arises. Secondly, they 

are intended to focus police attention on the question of whether their search falls 

squarely within the parameters of a lawful search incident to arrest. If the arrest is 

unlawful or the scope of the search extends beyond recently sent or drafted emails, texts, 

photos, and the call log then the fact that an officer has kept notes will not validate the 

search. 

 Appellant’s Factum, supra para 4 at para 21. 

 Fearon, supra para 1 at paras 76, 82. 

[24] The Appellant relies on R v Armstrong, R v Artis and Batista to assert that (1) the 

police frequently disregard the note-taking requirement under the Fearon test, and (2) 

that the courts have been inconsistent in determining the significance of the failure to 

meet the note-taking requirement. The Respondent submits that these three cases cannot 

be taken to demonstrate the wholesale failure of the police to comply with the Fearon test 

nor can they demonstrate the courts’ inability to apply it. 

Appellant’s Factum, supra para 4 at para 21. 

R v Armstrong, 2016 MBQB 134, [2016] MJ No 200 [Armstrong]. 

R v Artis, 2016 ONSC 2050, [2016] OJ No 1543 [Artis]. 

Batista, supra para 18.  

[25] In Armstrong, the note-taking requirement was not complied with and the search 

went beyond the scope permitted at law which lead to the proper exclusion of the 

evidence. Accordingly, Armstrong is an example of how the Fearon test works to protect 

privacy interests when the police fail to comply. It is not an example of judicial 

http://www.canlii.org/en/mb/mbqb/doc/2016/2016mbqb134/2016mbqb134.html?resultIndex=1
http://www.canlii.org/en/on/onsc/doc/2016/2016onsc2050/2016onsc2050.html?resultIndex=1
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misunderstanding. In both Artis and Batista, the impugned cell phone searches took place 

years prior to the Fearon decision. Therefore, it is inappropriate to rely on these cases to 

assert that the police and the courts do not understand what is expected by the Fearon 

test.   

Appellant’s Factum, supra para 4 at para 21. 

Armstrong, supra para 24 at paras 36-38, 49-50. 

Artis, supra para 24 at para 17. 

Batista, supra para 18 at para 138.  

[26] The test also restricts when the police can use the discovery of evidence to justify 

a search. The police are only able to use this justification when they can demonstrate that 

an investigation will be significantly obstructed by the inability to conduct the search 

promptly. Therefore, the police will be required to explain why it was not practical in the 

context of the investigation to postpone the search until judicial authorization was 

obtained. This is high threshold which makes this power available to police only in 

exceptional circumstances. 

 Fearon, supra para 1 at paras 4, 76-83. 

[27] The exceptional nature of this police power is well-illustrated in R v D'Annuzzio. 

The accused was lawfully arrested at a grocery store for sexually assaulting a minor 

immediately following a complaint from a young female. The search conducted incident 

to the arrest uncovered a cell phone. The cell phone was seized and searched for media 

depicting sexually explicit content related to the offence. Two photos and a video were 

discovered that showed a female's buttocks and a short video of two females sitting on a 

city bus. The trial judge held that the search was not truly incidental as it advanced no 

valid law enforcement purpose and excluded the evidence. 

[2010] OJ No 4333 at paras 3 and 16, 224 CRR (2d) 221 [D’Annunzio]. 

 Fearon, supra para 1 at para 81. 
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[28] Unlike the case before us, in D’Annunzio there was no outstanding weapon 

reasonably believed to be on the streets, no readily disposable property, and no suspects 

still at large. The suspect was in custody, posing no further risk to the public or the 

victim, and all the evidence needed to make out the elements of the offence was already 

accessible to the police.  This case shows that serious crimes do not grant an automatic 

licence to search a cell phone, thus illustrating the limited availability and scope of a 

search incidental to a lawful arrest. 

 D’Annunzio, supra para 27. 

e) The “technological strip search” analogy is inappropriate 

[29] The “technological strip search” analogy put forward by the Appellant lacks both 

a factual and logical basis. In R v Golden, the Supreme Court recognized the inevitable 

risks posed to individual dignity by strip searches. In that case, the court held that despite 

these risks, a strip search incidental to a lawful arrest is permissible when reasonable and 

probable grounds to believe that weapons in the detainee's possession or evidence related 

to the reason for the arrest will be discovered. In contrast to strip searches, cell phone 

searches are not inevitably an affront to one’s dignity. As found by Justice Oleskiw in 

this case, the search at the scene of arrest was “brief and cursory” and there was “no 

suggestion that this was an expansive or abusive search.” To equate the discovery of a 

photograph of a handgun and a draft text message to the exposure of one’s genitals is 

illogical and unhelpful. 

 2001 SCC 83 at paras 98-99, [2001] 3 SCR 679 [Golden]. 

Fearon, supra para 1 at para 42. 

 

 

http://www.canlii.org/en/ca/scc/doc/2001/2001scc83/2001scc83.html?autocompleteStr=r%20v%20golden&autocompletePos=1
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2) Neither exigent circumstances nor reasonable and probable grounds ought to 

be required in order to search a cell phone incidental to a lawful arrest 

[30] Although the Appellant’s arguments oscillate between requesting the importation 

of an exigency requirement and a reasonable and probable grounds requirement, the 

Respondent is treating these submissions as alternative to one another, as they are clearly 

irreconcilable. Both of these arguments are expressly rejected by the Respondent and will 

be dealt with in turn below. 

a) Instituting an exigency requirement ignores law enforcement considerations 

[31] The Appellant suggests that since the information stored on cell phones is 

“inherently private” in nature, exigent circumstances must be present in order for a 

warrantless search to be constitutionally compliant. The effect of this suggestion would 

be to seriously impair the ability of the state to pursue its legitimate interest in the prompt 

investigation of crime based on the mere fact that the subject matter of the search is a cell 

phone. As outlined in paragraph 15 above, the Appellant’s misapprehension of the 

holdings in Vu and Morelli pervades their arguments and inappropriately suggests that a 

cell phone is an almost universally inviolable device. This Court must not allow such an 

inappropriate characterization to justify the imposition of an exigency requirement. 

 Appellant’s Factum, supra para 4 at para 23. 

 Fearon, supra para 1 at para 70. 

[32] The Appellant’s undue focus on the nature of the item searched completely 

overlooks the actual impact that the imposition of this requirement would have. Exigent 

circumstances exist at common law when (1) there is a reasonable basis to suspect a 

search may prevent an imminent threat to safety; or (2) there are reasonable grounds to 

believe that the imminent loss or destruction of evidence may be prevented by a 

warrantless search. Each of these criteria involve a distinct standard. If there is a concern 
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about an imminent threat to safety, the lower threshold of “reasonable basis to suspect” 

applies, and where the imminent loss or destruction of evidence is a concern, the higher 

standard of “reasonable grounds to believe” applies. Unlike a general search incident to 

arrest at common law, the doctrine of exigency does not provide for the discovery of 

evidence. 

Fearon, supra para 1 at paras 178-179. 

[33] Therefore, while the Appellant frames the exigency approach as a “sound 

alternative to the Fearon threshold test,” what they are really doing is asking this Court to 

inject two more threshold tests into the investigative process, while taking the ability to 

discover evidence out of the hands of the police. Removing “discovery of evidence” from 

the list of law enforcement objectives that can legitimately be pursued by searching a cell 

phone incident to arrest would be inconsistent with the general scheme of the law of 

searches incident to arrest. It is important to highlight at this juncture that the overall 

legitimacy of the Canadian law enforcement regime is not just a relevant concern when 

considering remedies under section 24 of the Charter. This is because the overall 

functionality of the system depends on “the ability of police to find and preserve relevant 

evidence which may assist in the investigation and prosecution of the accused.” 

Consequently, legitimacy concerns persist throughout the entire investigation, even 

before evidence is obtained. 

Golden, supra para 29 at para 6. 

Cloutier, supra para 21 at 182-183. 

[34] When arrests occur at an early point in an investigation, where knowledge is 

limited and the need for evidence is high, it is vital that the police are able to rely on 

proven techniques that allow them to further the ends of justice. Removing “discovery of 
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evidence” from the list of legitimate law enforcement objectives, as the Appellant would, 

does not take this reality into account and does not give due consideration to the ongoing 

legitimacy of the justice system.  

 Appellant’s Factum, supra para 4 at para 25. 

 Fearon, supra para 1 at para 69.   

 [35] Furthermore, the Appellant’s argument fails to consider the fact that the mere 

seizure of a cell phone does not necessarily result in the preservation of evidence. 

Consider the facts of the case at bar. The police were seeking evidence that would lead 

them to the firearm that was used during the commission of the robbery as well as a 

substantial amount of stolen jewelry. At the time that the relevant searches incident to 

arrest occurred, the central concern of the police was not the maintenance of the evidence 

on the cell phone itself. Rather, the search of the cell phone was aimed at determining 

whether the cell phone contained any information that would assist in the recovery of the 

outstanding items. As such, the Appellant’s contention that the imposition of an exigent 

circumstances requirement has the ability to preserve evidence through the mere seizure 

of a cell phone fails.  

b) Requiring police to have reasonable and probable grounds would disrupt the 

balance struck in Fearon  

[36] Instituting a reasonable and probable grounds threshold shares similar weaknesses 

to the introduction of an exigency requirement. By arguing for this standard, the 

Appellant has overlooked the balance that has already been struck by the Fearon test 

between law enforcement objectives and the privacy interests of arrestees. When an 

individual has been lawfully arrested, this means that the police had reasonable and 

probable grounds to do so. The threshold is described as requiring “reasonable 

probability” or “credibly-based probability.” A valid search incident to arrest does not 



 

15 

 

require independent reasonable and probable grounds. Instead, the right to conduct a 

search arises out of the very fact of arrest. This is why the search incident to arrest power 

is so impactful.  

R v Debot, [1989] 2 SCR 1140 at 1166, 52 CCC (3d) 193. 

Hunter, supra para 12 at 167. 

Caslake, supra para 21 at 61. 

[37] As explained by Justice Cromwell, at the time of arrest, it is rare that the police 

will have further reasonable and probable grounds to believe that evidence of the offence 

will be found on the phone of the arrestee. Conversely, limited and immediate access to 

the contents of a cell phone may be a necessary step in order to preserve evidence, 

discover evidence, or to ensure the safety of those involved in the search as well as other 

members of the public. To require police officers to have additional reasonable and 

probable grounds at this stage would effectively make a search of this type unavailable in 

the majority of cases. The Respondent submits that such a drastic reduction in access to 

this investigative tool does not represent the type of balance between the “public’s 

interest in being left alone” and the goals of law enforcement as envisioned by Hunter. 

Fearon, supra para 1 at paras 67-68. 

Hunter, supra para 12 at 159. 

[38] The Appellant asks this Court to follow the decisions in Golden and R v Saeed in 

adopting the reasonable and probable grounds standard. They do so despite expressly 

acknowledging that “searches of cellular devices are less intrusive to human dignity than 

a strip search or a penile swab.” The Respondent agrees with this statement and therefore 

maintains, as discussed in paragraph 29 above, that searches of cell phones simply cannot 

be presumptively lumped into the same category as the searches involved in Golden and 

Saeed in order to substantiate the imposition of a higher standard. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/547/index.do
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 Appellant’s Factum, supra para 4 at para 30. 

 Golden, supra para 29. 

 2016 SCC 24, 399 DLR (4th) 391 [Saeed]. 

[39] Furthermore, the Appellant misstates the threshold test in Saeed – it was in fact a 

“reasonable grounds to believe” standard that was adopted in that case. The Appellant’s 

reliance on Saeed in advocating for a reasonable and probable grounds standard is 

therefore undermined, especially when considered in conjunction with the tenuous 

comparison between cell phone searches and intimate swabs. Accordingly, the 

Respondent urges this Court to reject this approach and instead uphold the Fearon test. 

 Golden, supra para 29 at para 98-102. 

 Saeed, supra para 38 at para 6. 

 Appellant’s Factum, supra para 4 at para 30. 

3) The evidence obtained by the police in this case was properly admitted 

[40] The Appellant improperly argues that relevant factors were overlooked and 

disregarded at trial and that as a result a “fresh” section 24(2) analysis is required. 

However, the determination made by Justice Oleskiw to admit the challenged evidence is 

entitled to considerable deference. In addition, the factual findings made by Justice 

Oleskiw which underlie her decision to admit the evidence are entitled to deference 

absent any palpable and overriding error. Contrary to the Appellant’s submissions, no 

relevant factors have been overlooked or disregarded. Neither the Supreme Court nor the 

Court of Appeal for Ontario found that any palpable or overriding errors had been 

demonstrated. In their arguments, the Appellant has again failed to demonstrate that any 

such errors were made. Notwithstanding the resultant deference that is clearly owed in 

this case, the Respondent will address the three prongs of the section 24(2) analysis 

below. Throughout this analysis no one factor is determinative, each is significant, and 

each engages its own set of considerations. 

http://www.canlii.org/en/ca/scc/doc/2016/2016scc24/2016scc24.html?autocompleteStr=2016%20SCC%2024&autocompletePos=1
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R v Grant, 2009 SCC 32 at para 86, [2009] 2 SCR 353 [Grant]. 

R v Grant, [1993] 2 SCR 223 at 256, 84 CCC (3d) 173. 

Appellant’s Factum, supra para 4 at para 35. 

R v Cole, 2012 SCC 53 at para 82, [2012] 3 SCR 34 [Cole]. 

Fearon, supra para 1 at paras 41, 90. 

R v Fearon, 2013 ONCA 106 at paras 47, 58, 114 OR (3d) 81. 

Charter, supra para 8 at s 24(2).  

Saeed, supra para 38 at paras 134-153. 

a) The Charter-infringing conduct was not serious 

[41]  The Appellant rightly acknowledges that both the judges in the majority and 

dissent of the Supreme Court in Fearon agreed that the officers acted in good faith. 

Justice Oleskiw also made a finding to this effect. No findings were made suggesting that 

the officers involved acted with disregard for the Charter. The officers did not simply 

choose the “least onerous path” available to them. Rather, it was found that the officers 

believed that they were acting within their powers of search incident to arrest. This belief 

was reasonable given the state of the law at the time the search was conducted. This 

theme of reasonableness continued when the Detective Nicol promptly obtained a 

warrant upon being advised of a development in the jurisprudence.  Although the police 

do not bear the burden of “instant interpretation of court decisions,” the Respondent 

submits that the course chosen by the officers in this case is demonstrative of a high 

degree of respect for the Charter. As stated by Justice Cromwell, there was not “even a 

whiff of the sort of indifference on the part of the police to the suspect’s rights that 

requires a court to disassociate itself from that conduct.” These considerations militate in 

favour of the inclusion of the evidence. 

 Appellant’s Factum, supra para 4 at para 37. 

 Fearon Trial, supra para 1 at paras 29, 54. 

 Fearon, supra para 1 at paras 93-95. 

 Cole, supra para 40 at para 86. 

 Vu, supra para 15 at paras 69-71. 

 Saeed, supra para 38 at paras 126-129. 

http://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1047/index.do
http://www.canlii.org/en/ca/scc/doc/2012/2012scc53/2012scc53.html?autocompleteStr=2012%20scc%2053&autocompletePos=1
http://www.canlii.org/en/on/onca/doc/2013/2013onca106/2013onca106.html?autocompleteStr=2013%20onca%20106&autocompletePos=1
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 R v Kokesch, [1990] 3 SCR 3 at 33, 61 CCC (3d) 207. 

b) The impact on the accused was minimal 

[42] The Appellant failed to clearly articulate what impact, if any, was felt by Mr. 

Fearon as a result of searches of his cell phone. Instead, the Appellant simply stated that 

the Courts below generally “overlooked the substantial privacy interests infringed 

through the search of the cellular device.” The searches revealed two photographs and a 

draft text message. It was found at trial that the search was “brief and cursory” and that 

there was “no suggestion that this was an expansive or abusive search.” Given the fact 

that no evidence was proffered regarding the actual seriousness of the impact on Mr. 

Fearon’s Charter-protected interests, the Appellant’s argument under this Grant factor 

lacks support and ought not to be given any weight. 

Appellant’s Factum, supra para 4 at para 40. 

Fearon Trial, supra para 1 at paras 44, 48-49, 55.  

Fearon, supra para 1 at para 96. 

c) Societal interests favour the admission of the evidence 

[43] Relying on the reasoning of Justice Karakatsanis’s dissent in Fearon, the 

Appellant submits that this last prong of the Grant test is of limited assistance. To the 

contrary, the Respondent submits that a fuller consideration of this factor is actually 

mandated by the language of section 24(2) of the Charter itself, which instructs courts to 

have regard to “all the circumstances.” In a case with an already-thin evidentiary record, 

the exclusion of the cellular evidence may still “undermine the truth-seeking function of 

the justice system and render the trial unfair from the public perspective.” The 

prosecution’s case does not need to be completely “gutted” in order for this to be the 

result. So, although it is true that other cogent evidence exists in this case, the exclusion 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/681/index.do
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of the cellular evidence still has the potential to have a negative impact on the repute of 

the administration of justice. 

 Charter, supra para 8 at s 24(2). 

 Grant, supra para 40 at para 81. 

[44] This stage of the Grant test also requires a consideration of the seriousness of the 

offence. The offence in this case was a robbery committed with a firearm. In R v Nur, the 

Supreme Court discussed the “grave danger” that is posed by gun-related crime. The 

Respondent rejects the Appellant’s assertion that the admission of the cellular evidence in 

this case creates an “Orwellian environment,” and instead submits that the full and fair 

prosecution of violent gun crime gives effect to the main goal of section 24(2) of the 

Charter: maintaining the long-term repute of the justice system. Based on the foregoing, 

the Respondent submits that the Appellant has failed to demonstrate that the admission of 

the evidence in this case would bring the administration of justice into disrepute. As such, 

this Court must not disturb the decision to admit the challenged evidence. 

 2015 SCC 15 at para 1, 385 DLR (4th) 1. 

 Grant, supra para 40 at para 84.  

[45] The Respondent submits that the Fearon test is constitutionally-compliant and 

ought to be upheld by this Court. In Hunter, Justice Dickson, as he then was, stated that 

“[t]he Canadian Charter of Rights and Freedoms is a purposive document. Its purpose is 

to guarantee and to protect, within the limits of reason, the enjoyment of the rights and 

freedoms it enshrines.” The Fearon test sets out, within the limits of reason, parameters 

which embody the purpose of the Charter while ensuring that the effective investigation 

of crime can still take place. The strict restraint required of police by the Fearon test is a 

far cry from the omnipresent surveillance state that exists in George Orwell’s 1984. In 

recognition of this fact the Respondent urges this Court to dismiss the appeal.  

http://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html?autocompleteStr=2015%20scc%2015&autocompletePos=1
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Hunter, supra para 12 at 156. 

 

PART III – Additional Issues 

[46] The Respondent does not raise any additional issues. 

 

PART IV – Order Sought 

[47]  The Respondent requests that the appeal be dismissed. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 31st day of January, 2017 

by:  

 

 

   

Jeffrey Day  Kelli-Anne Day 

Counsel for the Respondent   Counsel for the Respondent  
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Appendix B – Statutory Provisions 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

8. Everyone has the right to be secure against unreasonable search or seizure. 

24(2). Where, in proceedings under subsection (1), a court concludes that evidence was 

obtained in a manner that infringed or denied any rights or freedoms guaranteed by this 

Charter, the evidence shall be excluded if it is established that, having regard to all the 

circumstances, the admission of it in the proceedings would bring the administration of 

justice into disrepute. 

 


