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PART I: OVERVIEW 

1. This case began with three Royal Canadian Mounted Police (“RCMP”) officers 

responding to a 911 call, evolved into a warrantless entry into the respondent’s apartment 

to seize marijuana, and culminated with the seizure of four loaded firearms, over $50,000 

in crack cocaine, ecstasy, and methamphetamine, and over $30,000 in cash. There are two 

questions for this Court to answer. First, was the warrantless entry lawful? Second, if this 

Court deems the entry unlawful, should the evidence nonetheless be admitted? The answer 

to both of these questions is yes. 

2. Three officers went to the respondent’s apartment after a 911 call from his crying 

girlfriend was disconnected. The respondent lied to the officers, saying his girlfriend had 

not been in his apartment that day. The officers then smelled a marijuana odour. The 

respondent lied again, saying that the odour did not come from his apartment. Eventually, 

the respondent admitted to having three “roaches”, the unconsumed portions of marijuana 

cigarettes. The officers suggested seizing the roaches on a “no case” basis, taking the 

roaches without charging the respondent. The respondent said he would hand over the 

roaches, but then tried to close the door on the officers.  

3. The officers blocked the door and entered the apartment without a warrant out of a 

concern that the respondent intended to destroy the roaches and frustrate the officers’ duty 

to properly dispose of illegal drugs. 

4. The trial judge and the British Columbia Court of Appeal upheld the entry as a 

lawful search pursuant to the exigent circumstances provision in s 11(7) of the Controlled 

Drugs and Substances Act (“CDSA”). Both courts accepted that the officers reasonably 

believed that the respondent would destroy the roaches. The Supreme Court of Canada, 
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however, held that the entry was unlawful as it was not compelled by urgency. This was 

an error. Exigent circumstances must be defined according to the reasonable beliefs of the 

officers at the scene, not according to a court’s own assessment of the circumstances. The 

Court divided on whether the evidence should be admitted with the majority excluding the 

evidence yet finding it to be a “close call”.  

5. The Crown appeals the Supreme Court’s decision. The entry into the respondent’s 

apartment was lawful. It was justified by the officers’ reasonable belief that there were 

exigent circumstances. Alternatively, the evidence should be admitted. The officers acted 

in good faith, the evidence was discoverable, and the evidence was central and reliable to 

a prosecution for serious drug and firearm offences.  

PART II: STATEMENT OF FACTS 

A. The investigation 
 
6. Officers Dykeman, Warner, and Bell were dispatched to the respondent’s apartment 

complex after a disconnected 911 call from the respondent’s girlfriend, Catherine. The 

officers learned from Catherine’s mother that Catherine may have been in the respondent’s 

apartment and that the respondent was a “bad guy” who might own a shotgun.  

R v Paterson, 2011 BCSC 1728 at paras 4-8, 10 [Paterson BCSC]. 
R v Paterson, 2017 SCC 15 at para 5 [Paterson SCC]. 
 

7. The building manager told the officers that an ambulance had taken Catherine to 

the hospital and led them to the respondent’s apartment. The officers knocked three times. 

Needing to ensure that nobody was in danger, the officers were about to open the door 

using the building manager’s key when the respondent opened the door. The officers 

immediately noticed an odour of marijuana. 

Paterson BCSC, supra para 6 at paras 12-13. 
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8. The officers continued to investigate the 911 call by asking the respondent about 

Catherine. The respondent originally said that Catherine had not been in his apartment but 

later admitted that Catherine had injured herself in the apartment. He then claimed that she 

had since left, that nobody else was in the apartment, and that nobody needed assistance. 

Paterson BCSC, supra para 6 at paras 10, 16-24. 

9. Satisfied that nobody in the apartment was in danger, the officers questioned the 

respondent about the marijuana odour. The respondent continued to give inconsistent 

answers. He originally claimed that the odour came from another apartment. After 

Constable Warner walked up and down the hallway to check for odours from other 

apartments, the respondent finally admitted that he had three marijuana roaches. 

Paterson BCSC, supra para 6 at paras 18-20. 

10. The respondent’s admission gave the officers grounds to obtain a search warrant. 

Constable Dykeman considered obtaining a warrant but concluded that it was not worth 

arresting the respondent merely to seize three marijuana roaches. 

Paterson BCSC, supra para 6 at paras 23, 75. 

11. Constable Dykeman told the respondent that the officers needed to seize the roaches 

but would not charge him, a “no case” seizure. The respondent said he would hand over 

the roaches but then tried to shut the door on the officers. Constable Dykeman blocked the 

door with his foot. He explained that he could not let the respondent out of his sight given 

officer safety concerns and the possibility that the respondent would destroy the roaches. 

The respondent then pointed to Constable Dykeman and said, “You may come in.” 

Paterson BCSC, supra para 6 at paras 20-22. 

12. Constable Dykeman entered to conduct the seizure. Worried for Constable 

Dykeman’s safety given the possibility that the respondent had a shotgun, Constable Bell 
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followed. Once inside, the officers immediately noticed a revolver, a bag of ecstasy, and a 

bulletproof vest. 

Paterson BCSC, supra para 6 at paras 24-25. 

13. The officers arrested the respondent at 4:25pm and called their superior, Corporal 

Meszaros, for assistance. He arrived at 4:40pm and directed the officers to “clear” the 

apartment to ensure nobody else was there. While clearing the apartment, they found crack 

cocaine and more ecstasy in an open closet. Around 5pm, Constable Bell took the 

respondent to the RCMP cells while Constable Dykeman left to obtain a telewarrant. 

Corporal Meszaros waited in the apartment for the warrant, and Constable Bell joined him 

two hours later. The officers were concerned that waiting in the hallway would leave them 

exposed should an associate arrive, given the discovery of a bulletproof vest, a loaded 

handgun, and that the respondent’s cell phone had been “constantly ringing”. However, the 

officers did not leave the small area spanning from the doorway to the kitchen, not even 

using the washroom while they waited. 

Paterson BCSC, supra para 6 at paras 26-30. 

14.  Constable Dykeman obtained the warrant at 10:11pm, nearly six hours after the 

respondent was arrested. Corporal Meszaros was advised of the warrant at 10:29pm and 

started taking pictures. Constables Dykeman and Warner arrived with the physical warrant 

at 10:40pm, at which point all four officers began searching the apartment. In addition to 

the revolver and bulletproof vest found earlier, the officers found three loaded semi-

automatic pistols, $31,200 worth of cocaine, $5,850 worth of methamphetamine, $17,466 

worth of ecstasy, and $30,000 in cash. 

Paterson BCSC, supra para 6 at paras 31-35. 
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B. The trial decision 
 
15. The trial judge, Justice Blok, held a voir dire to determine the legality of the entry 

and the admissibility of the evidence. The trial judge upheld the entry as a lawful search 

under the exigent circumstances exception within s 11(7) of the CDSA, finding that the 

officers reasonably believed that the respondent would destroy the roaches if they did not 

enter the apartment. The trial judge found that exigent circumstances existed despite the 

“no case” nature of the seizure as the officers had a duty to properly dispose of the 

controlled substance. 

Paterson BCSC, supra para 6 at paras 66, 75, 79. 

16. The trial judge concluded that had the entry been unlawful, the evidence should 

nonetheless have been admitted under s 24(2) of the Canadian Charter of Rights and 

Freedoms (“Charter”). He found that the officers acted in good faith, that their “reasonably 

circumspect” investigation demonstrated respect for the respondent’s privacy interests, and 

that society’s interest would be better served by admitting the evidence. 

Paterson BCSC, supra para 6 at paras 91-93, 110, 115, 117-118, 121, 136. 
Canadian Charter of Rights and Freedoms, ss 8, 24(2), Part I of 
the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, 
c 11 [Charter].  

 

C. The British Columbia Court of Appeal decision 
 
17. The British Columbia Court of Appeal unanimously upheld the trial judge’s 

decision regarding exigent circumstances and s 24(2) of the Charter. 

R v Paterson, 2015 BCCA 205 at paras 74-77 [Paterson BCCA]. 

D. The Supreme Court of Canada decision 
 
18. The Supreme Court was unanimous in its interpretation of s 11(7) of the CDSA. 

Justice Brown for the majority defined exigent circumstances under s 11(7) as those where 
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urgency requires immediate police action to preserve evidence or to protect officer or 

public safety. Brown J further held that the exigent circumstances must make obtaining a 

warrant impracticable, such that taking the time to obtain a warrant would “seriously 

undermine the objective of police action”. 

Paterson SCC, supra para 6 at paras 33-37. 

19. Under Brown J’s test for exigency, urgency is assessed objectively and not 

according to the officers’ reasonable subjective beliefs. Although Brown J noted the trial 

judge’s finding that the police officers reasonably believed that exigent circumstances 

existed, he simply concluded that the facts “did not remotely approach s 11(7)’s threshold 

of exigency”. 

Paterson SCC, supra para 6 at paras 38-39. 

20. The Supreme Court split on whether the evidence should have been excluded under 

s 24(2) of the Charter. Brown J held that the evidence should be excluded but found it to 

be a “close call”. While society’s interest in adjudication of the case on its merits “strongly 

support[ed]” admitting the evidence, the breach was a serious one that severely impacted 

the respondent’s Charter interests. In dissent, Justice Moldaver, with Justice Gascon 

concurring, would have admitted the evidence. Moldaver J found the severity of the breach 

to be mitigated by the officers’ good faith and the uncertain law on “no case” seizures. He 

further held that while the impact of the breach was significant, the evidence was 

discoverable, reliable, and critical to the prosecution. 

Paterson SCC, supra para 6 at paras 43-47, 50, 54, 58, 88-93, 95. 

PART III: ISSUES AND LAW 

21. The Supreme Court made three errors of law that require this Court’s 

intervention: 
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1. the Supreme Court’s definition of exigent circumstances is incorrect; 

2. the Supreme Court incorrectly held that the officers’ entry into the 

respondent’s apartment was unlawful; and 

3. the Supreme Court incorrectly excluded the evidence. 
 
Issue #1: The Supreme Court’s definition of exigent circumstances is incorrect 

A. Exigent circumstances should be defined based on what police reasonably believed 

22. Exigent circumstances under s 11(7) of the CDSA should be defined according to a 

two-part modified subjective test that considers first the subjective beliefs of the officers 

at the scene and second the reasonableness of those beliefs. Reasonableness is assessed on 

the facts known to the officers as well as their training and experience. The Supreme Court 

has previously applied this two-part test to warrantless police powers such as warrantless 

arrest, investigative detention, and search incident to arrest. This same test should apply to 

exigent circumstances searches under s 11(7). 

R v Storrey, [1990] 1 SCR 241 at 250-251 [Storrey]. 
R v Mann, 2004 SCC 52 at para 34 [Mann]. 
R v Caslake, [1998] 1 SCR 51 at para 21, 27 [Caslake]. 
 

23. Brown J’s test departs from the proper two-part test for warrantless police powers. 

Instead of considering the officers’ beliefs and the reasonableness of those beliefs, Brown 

J’s test permits a judge to unilaterally decide whether the circumstances were exigent. 

There are three problems with this test. First, it does not provide officers with a workable 

standard by which to assess exigency. Second, it fails to account for officer training and 

experience. Third, it is at odds with existing jurisprudence on exigent circumstances. 

(i) Officers need a workable standard by which to assess exigency 
 
24. Officers need a workable standard by which to assess exigency. Under Brown J’s 

test, officers are unable to evaluate the scope of their warrantless powers as it is the judge 
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alone who determines exigency. However, by focusing on the subjective beliefs of the 

officers, the proposed two-part test provides a workable standard that officers can use to 

determine whether the circumstances are such that immediate action is required to preserve 

evidence or protect safety. 

25. This two-part test furthers the public interest in effective law enforcement when 

dealing with illicit drugs. Brown J’s test is not in the public interest as it risks a chilling 

effect on police investigations. When officers subjectively believe that an individual is 

going to frustrate a legitimate law enforcement objective, such as by interfering with the 

proper disposal of illicit substances by destroying them, the officers must be able to act on 

these beliefs without the fear that a prosecution will be compromised if a court disagrees 

and finds a Charter breach. The two-part test allows officers to act on their beliefs without 

concern that a judge may disagree about the presence of exigency. 

R v Grant, [1993] 3 SCR 223 at 240-241 [Grant 1993]. 

(ii) Brown J’s test fails to account for officer training and experience 
 
26. Brown J’s test for exigent circumstances also fails to account for officer training 

and experience. Officers are trained to identify and react to exigent circumstances. 

Observations that may mean little to a lay person may alert an officer that action is required. 

In these situations, a judge must not become the “Monday morning quarterback” that 

Cromwell J warned against in Cornell but instead must approach the situation with 

deference to the officer’s training and experience. The question is whether a reasonable 

person in the shoes of the officer would believe there were exigent circumstances. 

R v MacKenzie, 2013 SCC 50 at para 63 [MacKenzie]. 
R v Cornell, 2010 SCC 31 at para 24 [Cornell]. 
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27. Brown J’s approach to exigent circumstances is one of correctness rather than 

reasonableness. However, as Moldaver J held in MacKenzie, officers must “be allowed to 

carry out their duties without undue scepticism”. Under the proposed two-part test, a judge 

remains able to review the search but must focus on the reasonableness of the officers’ 

beliefs. Officers should be given some leeway in their assessment of exigent circumstances. 

A court should only deem a search unlawful if no reasonable officer would believe there 

were such circumstances.  

MacKenzie, supra para 26 at paras 64-65. 

(iii) Brown J’s test is at odds with existing jurisprudence on exigent circumstances 

28. Existing jurisprudence on exigent circumstances regularly follows the proposed 

two-part test. When officers enter a home without a warrant under the Criminal Code, 

depart from the “knock and announce” entry principle, or strip search incident to arrest 

outside of a police station, the analysis is whether the officers subjectively believed that 

there were exigent circumstances and whether this belief was objectively reasonable. 

Criminal Code, RSC 1985, c C-46, s. 529.3(2) [Criminal Code]. 
Cornell, supra para 26 at paras 18-20. 
R v Golden, 2001 SCC 83 at para 102 [Golden]. 
 

29. Furthermore, until the Supreme Court’s decision in this case, the Courts of Appeal 

for Ontario, Alberta, and British Columbia had interpreted exigent circumstances under s 

11(7) of the CDSA according to the proposed two-part test. When considering the loss of 

evidence, each court held that exigent circumstances exist when officers subjectively and 

reasonably believe that evidence will be lost or destroyed unless immediately secured. 

R v Phoummasak, 2016 ONCA 46 at para 12 [Phoummasak]. 
R v Kim, 2015 ABCA 274 at para 19 [Kim]. 
R v Crocker, 2009 BCCA 388 at para 88 [Crocker]. 
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Issue #2: The Supreme Court erred by finding that the entry was unlawful 

30. The Supreme Court erred by finding that the officers breached the respondent’s s 8 

Charter rights when they entered his apartment. The officers sought to properly dispose of 

the roaches and believed that entry was necessary to prevent the respondent from 

destroying them. The entry was lawful under either the proposed two-part test, or 

alternatively under Brown J’s objective test. 

(i) Under the proposed two-part test, s 11(7) of the CDSA permits the entry 

31. The entry was lawful under the proposed two-part test for exigency under s 11(7). 

The trial judge found as fact that the officers subjectively believed that the roaches would 

be destroyed if they did not immediately enter the respondent’s premises. 

Paterson BCSC, supra para 6 at paras 75. 

32. This subjective belief was reasonable. The respondent lied about Catherine having 

been in his apartment that day and lied again that the marijuana odour did not come from 

his apartment. He told the officers that he would hand over the roaches but then tried to 

shut the door. Constable Dykeman blocked the door due to his concern that the respondent 

would destroy the roaches if given the chance. Given the respondent’s repeated lies and 

suspicious behaviour, it was reasonable for Constable Dykeman to believe that the 

respondent would destroy the roaches rather than retrieving them as he said he would. 

Paterson BCSC, supra para 6 at paras 14-15, 19-21. 
 
33. This exigency rendered a warrant impracticable. If the respondent successfully shut 

the door, he would be out of sight with a physical barrier blocking the officers. 

Paterson BCSC, supra para 6 at para 14. 

34. Impracticability persisted after Constable Dykeman blocked the door. He 

considered arresting the respondent and obtaining a warrant but rejected this option. This 
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rejection was reasonable. Obtaining a warrant would have required the officers to wait at 

the door for hours, taking the word of the respondent – a proven liar – that there was nobody 

else in the apartment who could destroy the roaches. The exigency rendered obtaining a 

warrant impracticable. 

Paterson SCC, supra para 6 at para 39. 
Paterson BCSC, supra para 6 at para 14. 

 
(ii) Alternatively, the entry was lawful under Brown J’s test 

35. Alternatively, the entry was lawful under Brown J’s test. His conclusion that there 

were no exigent circumstances disregarded the trial judge’s factual findings. Brown J held 

that “no urgency compelled immediate action”. In doing so, he failed to consider the 

urgency that arose when the respondent tried to close the door on the officers. 

Paterson BCSC, supra para 6 at paras 19-21. 
Paterson SCC, supra para 6 at para 39. 
 

36. Urgency persisted after the officers blocked the door. The respondent claimed that 

nobody else was in the apartment, but given his previous lies to the officers, there was a 

possibility that a third party inside the apartment could have destroyed the roaches. 

Paterson BCSC, supra para 6 at paras 14, 16. 

37. Brown J’s assessment of urgency was improperly influenced by the “no case” 

nature of the investigation. In holding that there was no urgency, he emphasized the fact 

that the officers intended to destroy the roaches with no legal consequences to the 

respondent. This fact is irrelevant as a matter of statutory interpretation. Section 11(7) 

authorizes a number of different warrantless powers, including the power within ss 11(1)(a) 

to seize controlled substances that  contravene the CDSA, such as the respondent’s roaches, 

irrespective of a prosecution. Because legal consequences are irrelevant to a seizure under 
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ss 11(1)(a), Brown J erred by allowing the “no case” nature of the investigation to influence 

his assessment of s 11(7). 

Controlled Drugs and Substances Act, SC 1996, c 19, ss 11(1), (5)–(7). 

38. Finally, Brown J disregarded factual findings when assessing impracticability. He 

concluded that a warrant was practicable because the officers could have arrested the 

respondent. However, the trial judge accepted that the officers did not intend to arrest him. 

Impracticability must be assessed based on the facts that existed, not on what they could 

otherwise have been. Since the officers did not intend to arrest the respondent, he could 

have re-entered his apartment and destroyed the roaches, undermining the officers’ 

objective of properly disposing of the roaches. Obtaining a warrant was impracticable. 

Paterson SCC, supra para 6 at para 39. 
Paterson BCSC, supra para 6 at paras 66, 75. 
 

(iii) The officers did not intentionally create the exigent circumstances 

39. The officers were entitled to rely on the exigent circumstances in deciding to enter 

the respondent’s apartment. The respondent argued at the British Columbia Court of 

Appeal that the officers could not rely on the exigent circumstances because they had 

created them through their approach to the investigation. However, if officers neither 

anticipated nor ought to have anticipated that their actions would create exigent 

circumstances, the exigency justifies a warrantless search even though it resulted from 

police action. 

Paterson BCCA, supra para 17 at para 70. 
Phoummasak, supra para 29 at para 46. 
 

40. The facts of this case are analogous to Phoummasak, where a suspected drug 

dealer’s cell phone started ringing upon arrest. Believing the call was from a supplier who 

might destroy evidence, the officers immediately searched the supplier’s house without a 
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warrant. Doherty JA held the search was lawful. Although the officers arresting the drug 

dealer created the exigency, they did not anticipate that their investigation would create 

exigent circumstances. 

Phoummasak, supra para 17 at paras 3-10, 14-15. 

41. Constables Dykeman, Warner, and Bell were engaged in an investigation that was 

lawfully evolving. They began by investigating a 911 call. Once satisfied that nobody was 

in danger, the investigation evolved into a drug seizure, during which exigency arose 

calling for immediate police action. Although the exigent circumstances resulted from 

police action, this was unanticipated. Criminal investigations are not static encounters and 

may lawfully evolve as officers obtain new information. 

Paterson BCSC, supra para 6 at paras 11-21. 
See for example R v Nolet, 2010 SCC 24 at para 23 [Nolet] (New information may 
entitle police to proceed further or require them to end their inquiry). 
 

Issue #3: Alternatively, the Supreme Court erred in excluding the evidence 
 
42. Should this Court find that the entry breached the respondent’s s 8 Charter rights, 

the drugs and firearms found in the respondent’s apartment should be admitted following 

a s 24(2) analysis. 

43. In Grant, the Supreme Court set out three factors to consider in determining 

whether evidence obtained in violation of the Charter should be excluded: 

  1. the seriousness of the Charter-infringing conduct; 

  2. its impact on the Charter-protected interests of the accused; and 

  3. society’s interest in adjudicating the case on its merits.  

44. The Grant factors help a court determine whether admission of the evidence would 

bring the administration of justice into disrepute. In this case, the state’s conduct was not 
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serious, the impact of the breach was low, and society’s interest in adjudicating the case 

was high. As such, the s 24(2) analysis favours admission of the evidence. 

R v Grant, 2009 SCC 32 at para 71 [Grant 2009]. 

(i) The seriousness of the Charter-infringing conduct was mitigated by 
uncertainty in the law and officers’ good faith 
 

45. The Supreme Court has consistently held that uncertainty in the law is a factor that 

a court may take into account when assessing the seriousness of a Charter breach 

occasioned by the police. While a warrantless entry of a home significantly intrudes upon 

an individual’s privacy, the legal uncertainty and the good faith of the officers mitigates 

the seriousness of the breach, diminishing the need for the court to disassociate itself from 

the officers’ conduct. 

Paterson SCC, supra para 6 at para 92. 

46. The majority held that the law on warrantless searches of a home is clear but in 

doing so failed to appreciate the novelty of the “no case” nature of the entry. While the 

officers’ decisions may have been incorrect, they did not stem from negligence of Charter 

standards but from uncertainty in the law.  

Paterson SCC, supra para 6 at para 94. 
Grant 2009, supra para 44 at para 75. 
 

47. At the time of the entry the meaning of both exigent circumstances and 

impracticable under s 11(7) of the CDSA, as well as the legal significance of a “no case” 

seizure was unsettled. As recognized by Moldaver J for the dissent, this was a case of first 

impression in the Supreme Court. Police were acting in a legal grey area in which they 

made a good-faith mistake regarding their authority to enter the respondent’s apartment.  

Paterson SCC, supra para 6 at para 77. 
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48. This level of uncertainty is demonstrated by the fact that the trial judge and three 

appellate judges all agreed on the presence of exigent circumstances. It is unrealistic to 

expect officers to have a better understanding of the law than the judges ultimately 

adjudicating on their conduct. The level of uncertainty mitigates the seriousness of the 

breach. 

49. Furthermore, the conduct of the police throughout the encounter demonstrated 

concern for the respondent’s Charter rights. At no point did the officers deliberately flout 

those rights. The seriousness of the violation was mitigated by the conscientious and 

overall Charter-focused approach of the officers. 

R v Cole, 2012 SCC 53 at para 89 [Cole]. 

50. Following the 911 call, the officers were cautious and did not immediately enter 

the respondent’s apartment to search. They remained outside of the apartment and 

questioned the respondent until they were satisfied that no one was in need of assistance. 

It is significant that the officers waited until they completed investigating the 911 call 

before addressing the marijuana. This demonstrates that the investigation naturally evolved 

and that officers did not use the 911 call as a guise under which to search for drugs. 

Nolet, supra para 41 at para 23.  

51. Even when the investigation evolved into a situation of probable drug possession, 

the officers continued to give the respondent the benefit of the doubt. When the respondent 

denied possessing any marijuana, the officers dutifully investigated to ensure that the smell 

was not coming from any other units. When the respondent finally acknowledged that he 

possessed marijuana roaches, the officers took the time to explain to him the concept of a 

“no case” seizure. They did not enter the unit until the respondent agreed to give them the 

roaches and told Constable Dykeman he may enter. 



 
 

16

52. While the officers ultimately decided to enter the respondent’s unit without a 

warrant, Constable Dykeman did consider the Charter and contemplated obtaining a search 

warrant. He testified that he did not wish to arrest the respondent merely for possessing a 

few marijuana roaches. While there was a Charter-compliant option available to the 

officers, their decision to confiscate the roaches on a “no case” basis stemmed from their 

desire to make the confiscation less intrusive. While this may have resulted in a breach of 

s 8, the good-faith motivation behind the “no case” seizure mitigates the need for the court 

to disassociate itself from the officers’ conduct.  

R v Buhay, 2003 SCC 30 at para 57 [Buhay]. 
Paterson BCSC, supra para 6 at para 23. 
 

53. Mindful that they did not have judicial pre-authorization to search the apartment, 

the officers proceeded cautiously, continuing the trend of respecting the respondent’s 

privacy rights. The officers did not conduct a search of the apartment, evidenced by the 

fact that they did not open any drawers, cupboards, or enter any other rooms of the 

apartment. They let the respondent lead the way but firearms and drugs were readily visible 

once the officers were inside the apartment. 

54. The officers remained cognizant and respectful of the respondent’s Charter rights 

following the discovery of the firearms and drugs. The officers arrested the respondent and 

applied for a telewarrant without searching for further evidence. During the six hours from 

the time of arrest to the arrival of the search warrant, the officers remained in the entrance 

or kitchen of the apartment, not even straying to use the washroom.  

55. The thoughtful and cautious conduct throughout the encounter coupled with the 

legal uncertainty mitigates the seriousness of any Charter breaches.  
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(ii) The impact of the breach on the respondent’s Charter-protected interests was 
low 

 
56. The second Grant factor favours admission of the evidence. The impact of the 

breach on the respondent’s privacy interests was attenuated by the discoverability of the 

evidence and the respondent’s willingness to allow the officers to enter his apartment.    

57. The independent discoverability of evidence lessens the impact of a Charter breach. 

The more likely it is that the evidence would have been obtained without the Charter-

infringing conduct, the lesser the impact of the breach on the accused's Charter-protected 

interests. In Côté, the Supreme Court confirmed that the discoverability of the evidence 

through lawful channels reduces the impact of the breach: 

The fact that the police could have demonstrated to a judicial officer that 
they had reasonable and probable grounds to believe that an offence had 
been committed and that there was evidence to be found at the place of the 
search will tend to lessen the impact of the illegal search on the accused’s 
privacy and dignity interests protected by the Charter.  

 
 R v Côté, 2011 SCC 46 at para 72 [Côté].  
 
58. The drugs and firearms were discoverable. Given the respondent’s admission that 

he possessed the roaches, the officers had reasonable grounds to obtain a search warrant. 

As the evidence in the respondent’s apartment was discoverable without the warrantless 

search, the impact of any breach on the respondent’s rights was lessened.  

Grant 2009, supra para 44 at para 122. 
Paterson BCSC, supra para 6 at para 75. 
 

59. A court must consider whether one’s expectation of privacy in their home is 

diminished by the circumstances. The respondent’s apparent consent to the officers 

entering his apartment lessened the impact of the breach. After Constable Dykeman 

explained to the respondent that he could not allow the door to be closed, the respondent 

said “You may come in”, and allowed Constable Dykeman to enter the apartment. It is 
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significant that the respondent volunteered this statement without any suggestion by the 

officers that they intended to enter the apartment. While this was not a consent search, the 

respondent’s conduct reduces the expectation of privacy he held in his apartment. 

Cole, supra para 49 at para 92. 

60. The discoverability of the evidence coupled with the respondent’s apparent consent 

to the search lessens the impact of the breach on his privacy interests and sways the second 

Grant factor towards admission of the evidence. 

(iii) Society’s interest in the adjudication of this case on the merits favours 
admission 

 
61. The drugs and firearms seized pursuant to the search are reliable evidence and 

central to the Crown’s case. As such, the third Grant factor pulls strongly towards 

admission of the evidence.  

62. Exclusion of the evidence not only prejudices the Crown but wholly destroys its 

case. As acknowledged in Grant, when the evidence under consideration is highly reliable, 

exclusion of the evidence impacts more negatively on the repute of the administration of 

justice when the remedy guts the prosecution. From the public perspective, the truth-

seeking function of the justice system is illusory when such reliable and important evidence 

is excluded.  

Grant 2009, supra para 44 at para 83. 

63. In Grant, the Supreme Court held that seriousness of the offence may be an 

important consideration, however acknowledged that it had the potential to “cut both 

ways”. As such, in more recent jurisprudence it has held less weight in the s 24(2) analysis.  

 Grant 2009, supra para 44 at para 84. 
 Cole, supra para 49 at para 134. 
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64. It is not the seriousness of the offence that is most relevant at this stage but rather 

the nature of the offence. The nature of drug trafficking as a societal concern was canvassed 

in Chuhaniuk when the British Columbia Court of Appeal considered the seriousness of 

possession for the purposes of trafficking in a s 24(2) analysis. They held that while 

marijuana was not a “hard” drug, the public had a strong interest in the successful 

prosecution of those who engage in large-scale commercial drug activity. The public’s 

interest in the successful prosecution of the respondent is undoubtedly stronger than in 

Chuhaniuk, due to the “hard” nature of the drugs seized, including crack cocaine and 

methamphetamine. 

R v Chuhaniuk, 2010 BCCA 403 at para 90 [Chuhaniuk]. 

65. Large-scale drug trafficking in the community engages the public’s interest and 

concern more than serious but isolated offences. The repute of the justice system will 

undoubtedly suffer if this evidence is excluded.  

(iv) The Grant factors demand the admission of the evidence 
 
66. The Grant analysis is aimed at maintaining the repute of the justice system. This 

analysis requires the weighing of all relevant factors to determine whether the admission 

of the evidence would bring the administration of justice into disrepute. In this case, the 

uncertainty in the law and the officers’ good faith strongly mitigate the seriousness of the 

breach. Furthermore, as the evidence was independently discoverable and the respondent 

gave apparent consent for the officers to enter his apartment, the impact of the breach was 

low. Finally, exclusion of the evidence would gut the prosecution’s case, severely 

undermining the community’s interest in the adjudication of this case on its merits. As 

such, if there were any Charter breaches, the evidence should nonetheless be admitted. 
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PART IV: ORDER SOUGHT 
 
67. The appellant respectfully requests that this Honourable Court grant this appeal and 

reinstate the Order of Blok J of the Supreme Court of British Columbia convicting the 

respondent on all charges. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17TH DAY OF JANUARY, 

2018 

 
___________________________ 
Paul Socka 
 
 
___________________________ 
Julia Martschenko 
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APPENDIX B: RELEVANT LEGISLATION 
 
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
 
8  Everyone has the right to be secure against unreasonable search or seizure. 

24 (2) Where, in proceedings under subsection (1), a court concludes that evidence 
was obtained in a manner that infringed or denied any rights or freedoms guaranteed 
by this Charter, the evidence shall be excluded if it is established that, having regard 
to all the circumstances, the admission of it in the proceedings would bring the 
administration of justice into disrepute. 

 
Controlled Drugs and Substances Act, SC 1999, c 19 
11  (1) A justice who, on ex parte application, is satisfied by information on oath that 

there are reasonable grounds to believe that 
(a) a controlled substance or precursor in respect of which this Act has 
been contravened, 
(b) any thing in which a controlled substance or precursor referred to in 
paragraph (a) is contained or concealed, 
(c) offence-related property, or 
(d) any thing that will afford evidence in respect of an offence under this 
Act or an offence, in whole or in part in relation to a contravention of this 
Act, under section 354 or 462.31 of the Criminal Code 

is in a place may, at any time, issue a warrant authorizing a peace officer, at any 
time, to search the place for any such controlled substance, precursor, property or 
thing and to seize it. 
(2) For the purposes of subsection (1), an information may be submitted by 
telephone or other means of telecommunication in accordance with section 487.1 
of the Criminal Code, with such modifications as the circumstances require. 
(3) A justice may, where a place referred to in subsection (1) is in a province 
other than that in which the justice has jurisdiction, issue the warrant referred to in 
that subsection and the warrant may be executed in the other province after it has 
been endorsed by a justice having jurisdiction in that other province. 
(4) An endorsement that is made on a warrant as provided for in subsection (3) is 
sufficient authority to any peace officer to whom it was originally directed and to 
all peace officers within the jurisdiction of the justice by whom it is endorsed to 
execute the warrant and to dispose of or otherwise deal with the things seized in 
accordance with the law. 
(5) Where a peace officer who executes a warrant issued under subsection (1) has 
reasonable grounds to believe that any person found in the place set out in the 
warrant has on their person any controlled substance, precursor, property or thing 
set out in the warrant, the peace officer may search the person for the controlled 
substance, precursor, property or thing and seize it. 
(6) A peace officer who executes a warrant issued under subsection (1) may seize, 
in addition to the things mentioned in the warrant, 
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(a) any controlled substance or precursor in respect of which the peace 
officer believes on reasonable grounds that this Act has been contravened; 
(b) any thing that the peace officer believes on reasonable grounds to 
contain or conceal a controlled substance or precursor referred to in 
paragraph (a); 
(c) any thing that the peace officer believes on reasonable grounds is 
offence-related property; or 
(d) any thing that the peace officer believes on reasonable grounds will 
afford evidence in respect of an offence under this Act. 

(7) A peace officer may exercise any of the powers described in subsection (1), 
(5) or (6) without a warrant if the conditions for obtaining a warrant exist but by 
reason of exigent circumstances it would be impracticable to obtain one. 
(8) A peace officer who executes a warrant issued under subsection (1) or 
exercises powers under subsection (5) or (7) may seize, in addition to the things 
mentioned in the warrant and in subsection (6), any thing that the peace officer 
believes on reasonable grounds has been obtained by or used in the commission 
of an offence or that will afford evidence in respect of an offence. 

 
Criminal Code, RSC 1985, c C-46. 
 
529.3  (1) Without limiting or restricting any power a peace officer may have to enter a 

dwelling-house under this or any other Act or law, the peace officer may enter the 
dwelling-house for the purpose of arresting or apprehending a person, without a 
warrant referred to in section 529 or 529.1 authorizing the entry, if the peace 
officer has reasonable grounds to believe that the person is present in the 
dwelling-house, and the conditions for obtaining a warrant under section 529.1 
exist but by reason of exigent circumstances it would be impracticable to obtain a 
warrant. 
(2) For the purposes of subsection (1), exigent circumstances include 
circumstances in which the peace officer 

(a) has reasonable grounds to suspect that entry into the dwelling-house is 
necessary to prevent imminent bodily harm or death to any person; or 
(b) has reasonable grounds to believe that evidence relating to the 
commission of an indictable offence is present in the dwelling-house and 
that entry into the dwelling-house is necessary to prevent the imminent 
loss or imminent destruction of the evidence. 

 


