
IN THE MOOT COURT OF THE GALE CUP 
ON APPEAL FROM THE SUPREME COURT OF CANADA 

 

 

 

BETWEEN: 

 

HER MAJESTY THE QUEEN 
Appellant 

 

– and – 

 

 

BRENDAN PATERSON 
Respondent 

 

  

 

 

FACTUM OF THE RESPONDENT 
 

 

  

 

 

 

 

COUNSEL FOR THE RESPONDENT  COUNSEL FOR THE APPELLANT 

Dalhousie University  

Schulich School of Law 

6061 University Ave 

Halifax, Nova Scotia  

B3H 4R2 

 

Lisandra Naranjo  

ls523580@dal.ca 

 

Joseph Stoesser  

js262780@dal.ca 

University of Manitoba  

66 Chancellors Circle  

Winnipeg, Manitoba 

R3T 2N2 

 

 

Alexandra Derwin 

derwina@myumanitoba.ca 

 

Rebecca Kunzman 

kunzmanr@myumanitoba.ca  

mailto:js262780@dal.ca


i 
 

TABLE OF CONTENTS 

 

PART I: OVERVIEW AND SUMMARY OF THE FACTS ........................................ 1 

a. Overview ........................................................................................................................ 1 

b. Summary of the Facts ................................................................................................... 2 

PART II: RESPONSE TO APPELLANT’S ISSUES .................................................... 2 

Issue 1: Mr. Paterson’s rights under section 8 of the Charter were breached when 

police officers entered his home for the purposes of a “no case” seizure .................... 2 

1. The search was not authorized by law.................................................................. 3 

1.1 There was no informed consent from Mr. Paterson ...................................... 3 

1.2 The CDSA did not empower the officers to enter Mr. Paterson’s home ...... 5 

1.2.1 There was no exigency that gave rise to impracticability ............................ 5 

(a) Exigency is tantamount to urgency ............................................................ 5 

(b)  Impracticability is less than impossible but more than impractical .......... 6 

(c) The purpose of s. 11(7) supports the finding that exigency did not exist ... 7 

(d) Section 11(7) is not met on the facts .......................................................... 7 

(i) There was no imminent risk of losing evidence ..................................... 8 

(ii) Officers were not in imminent danger ................................................... 8 

1.2.2 A “no case” seizure does not lessen the privacy interests in the home ....... 9 

1.3 No common law exception applied ............................................................. 10 

1.4 No common law ancillary powers apply..................................................... 10 

1.5 Policy requires that no exigency exist in this case ...................................... 11 

 

 

 

 

 

 

 

 

 



ii 
 

Issue 2: The SCC correctly concluded that the evidence seized in Mr. Paterson’s 

apartment should be excluded under s. 24(2) of the Charter ...................................... 11 

2. The warrantless search of the apartment was a serious violation of s. 8 ............ 12 

2.1 Jurisprudence respects the high privacy interest attached to one’s home ... 12 

2.2 “Good faith” does not include errors in clear disregard of legal principles 13 

2.3 The case falls well short of exigent circumstances ..................................... 14 

2.4 Officers cannot rely on exigent circumstances that they created ................ 15 

2.5 Cumulative breaches increase the seriousness of state infringing conduct 15 

2.6 The discoverability of the evidence favours exclusion ............................... 16 

3. The warrantless search seriously impacted Mr. Paterson’s s. 8 rights ............... 17 

3.1 A reliance on ‘apparent consent’ heightens the impact .............................. 17 

3.2 The purpose and nature of the entry does not mitigate the impact ............. 18 

4. The truth-seeking function is better served by the exclusion of the evidence ... 19 

PART III: ADDITIONAL ISSUES ............................................................................... 20 

PART IV: ORDER SOUGHT ....................................................................................... 20 

Appendix A: Table of Authorities ................................................................................. 21 

Appendix B: Constitutional and Statutory Authorities .............................................. 22 

 

 

 

 

 

 

 

 



1 
 

PART I: OVERVIEW AND SUMMARY OF THE FACTS 

a. Overview  

[1]  This case involves an unjustified intrusion into one of the most jealously protected 

areas of our private lives – the home. Prerequisites to police entry are well-settled, and 

warrantless entries are truly exceptional. In this case, no exception was made out, and the 

police decision to not arrest was no excuse for cutting corners. Admitting the evidence 

obtained would enable the state to undermine the fundamental right individuals have to 

privacy in their homes. It would devalue this right, and circumvent the presumption of 

unreasonable searches by the false metric of whether an arrest was made, or charges laid.  

 [2] The Supreme Court of Canada (SCC) departed from the lower Court decisions and 

correctly found that no exigent circumstances justified the warrantless state entry into Mr. 

Paterson’s home. The entry, therefore, violated s. 8 of the Charter. The majority then 

correctly excluded the evidence obtained, pursuant to s. 24(2). The breach was egregious 

because of the officers’ clear disregard for the well-settled privacy interests Mr. Paterson 

held in his home. The impact of the breach was also profound because police effectively 

conscripted Mr. Paterson against himself. Any reliance on the “apparent consent” from Mr. 

Paterson disregards established legal principles, as his “consent” was neither valid nor 

informed. Ultimately, the evidence should be excluded so that the privacy interest will 

enjoy its full expression from the outset. It would otherwise reward serious police 

misconduct, and risk concealment of systemic abuse.   

Canadian Charter of Rights and Freedoms, ss 8, 24,  Part 1 of the Constitution 

Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 

[Charter].  

 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?autocompleteStr=canadian%20charter&autocompletePos=1
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b. Summary of the Facts  

[3] The Respondent agrees with the statement of facts and procedural history found in 

the Appellant’s factum subject to the following clarifications: 

1. The officers were not told that Mr. Paterson had a shotgun as stated in paragraph 3 

of the Appellant’s factum. Instead, this was presented to them as a rumor.  

2. Three officers attended Mr. Paterson’s apartment (Csts. Dykeman, Bell, and 

Warner). The facts submitted by the Appellant, at paragraph 4 of their factum, 

suggest only Cst. Dykeman and Bell were present.  

R v Paterson, 2011 BCSA 1728 at paras 8-14 [Paterson BCSC]. 

[4] The Respondent relies on the following additional facts: 

1. The officers were dispatched at 3:55 pm. They spoke with Catherine Wallace’s 

mother at approximately 4:10 pm. At approximately 4:25 pm Mr. Paterson was 

arrested.  

2. Following the search and seizure, the required Form 5.2 was not filed until February 

13, 2008, and was incomplete.  

Paterson BCSC, supra para 3 at paras 4, 26, 91-94.  

PART II: RESPONSE TO APPELLANT’S ISSUES 

Issue 1: Mr. Paterson’s rights under section 8 of the Charter were breached when 

police officers entered his home for the purposes of a “no case” seizure  

 

[5] Warrantless searches are prima facie unreasonable. In the face of a warrantless 

search, the Crown has the burden to establish on a balance of probabilities that:  

1. The search was authorized by law; 

2. The law itself is reasonable; and 

3. The manner of the search was reasonable. 

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
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Hunter et al v Southam Inc, [1984] 2 SCR 145 at 146, 161. 

R v Collins, [1987] 1 SCR 265 at para 23. 

 [6] The Appellant argues that the search of Mr. Paterson’s apartment was reasonable 

for three reasons: (1) Mr. Paterson gave informed consent to enter; (2) s. 11(7) of the 

Controlled Drugs and Substances Act (CDSA) empowered the officers to enter; and/or, (3) 

the common law ancillary powers doctrine empowered the officers to enter. With respect, 

the arguments submitted by the Appellant must be dismissed. The search was unreasonable 

and the inquiry ends at the first part of the Collins test.  

Controlled Drugs and Substances Act, SC 1996, c 19, s. 11(7).  

1. The search was not authorized by law  

1.1 There was no informed consent from Mr. Paterson  

[7] The Crown expressly stated at trial that it was not relying on consent to entry; 

therefore, consent was neither fully developed nor argued. The Respondent respectfully 

cautions this Honorable Court from relying on this submission without the benefit of a 

cross-examination of the officers on this point, and without Mr. Paterson’s testimony. 

Paterson BCSC, supra para 3 at para 121.  

[8] Based on what we do know, there was good reason for the Crown to avoid relying 

on consent as a basis for the entry. A person only waives their constitutional protection if 

the Crown establishes on a balance of probabilities that: 

1. There was consent, expressed or implied; 

2. The giver of consent had the authority to give the consent in question; 

3. The consent was voluntary, and not the product of police oppression, coercion, 

or other external conduct which negated the freedom to choose whether or not 

to allow the police to pursue the course of conduct requested; 

4. The giver of consent was aware of the nature of police conduct to which he or 

she was being asked to consent;  

https://www.canlii.org/en/ca/scc/doc/1984/1984canlii33/1984canlii33.html?autocompleteStr=hunter%20v%20south&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii84/1987canlii84.html?autocompleteStr=r%20v%20COLLINS&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/sc-1996-c-19/latest/sc-1996-c-19.html#sec11subsec1_smooth
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8


4 
 

5. The giver of consent was aware of his or her right to refuse to permit the police 

to engage in the conduct requested; and  

6. The giver of consent was aware of the potential consequences of giving the 

consent.  

 

R v Wills (1992), 12 CR (4th) 58 at 25.  

[9] Mr. Paterson’s comment, “you may come in”, was not voluntary. Cst. Dykeman 

stuck his foot in the door and told Mr. Paterson that he could not close it. He later testified 

he was not going to let Mr. Paterson out of his sight. The police left him with little choice. 

[10] The officers did not present Mr. Paterson with sufficient information to equip him 

with a full awareness of his options, or the potential consequences of giving his consent. 

For example, the officers qualified the no case entry by saying that they had to seize the 

roaches, but that “if that was all there was they were not concerned about them.” They were 

alive to the possibility of finding more than a couple of roaches (e.g. a shotgun). They 

should have advised him of that fact, as well as his right to refuse them entry.  

Paterson BCSC, supra para 3 at para 20. 

[11] Further, Mr. Paterson was arguably detained when Cst. Dykeman told him he could 

not close the door. At that point, he should have been advised of his right to counsel. A 

lawyer could have better informed him of his rights, options, and consequences.  

R v Mann, 2004 SCC 52 at paras 16, 19, 20.  

[12] The exchange concerning the marihuana smell and the roaches only lasted a few 

minutes. The Appellant submits the short timeline mitigates the breach. On the contrary, it 

reinforces the fact that Mr. Paterson was never presented with a choice, never presented 

with all relevant information, and never allowed time to consider his options.  

https://www.canlii.org/en/on/onca/doc/1992/1992canlii2780/1992canlii2780.html?autocompleteStr=r%20v%20will&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2004/2004scc52/2004scc52.html?autocompleteStr=r%20v%20mann&autocompletePos=1
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[13] Finally, had the officers relied on Mr. Paterson’s consent to enter, it cannot then be 

equally true that they relied on exigent circumstances. With respect, the focus of this appeal 

should remain on s. 11(7) of the CDSA.  

1.2 The CDSA did not empower the officers to enter Mr. Paterson’s home 

[14] Section 11(7) of the CDSA empowers police officers to enter a home without a 

warrant if the conditions for obtaining a warrant exist, “but by reasons of exigent 

circumstances it would be impracticable to obtain one”.  There is no question that the 

officers had grounds to obtain a search warrant under s. 11 of CDSA. However, no exigency 

or impracticability existed.  

1.2.1 There was no exigency that gave rise to impracticability  

(a) Exigency is tantamount to urgency  

[15] The CDSA does not define exigency. However, it is not disputed that the majority 

of the SCC correctly defined exigency for the purposes of s. 11(7) as: “urgency arising 

from circumstances calling for immediate police action to preserve evidence, officer safety, 

or public safety” (Paterson). This definition is supported by the French version of the 

section (l’urgence de la situation) and is consistent with longstanding jurisprudence where 

imminence or immediacy are pressing:  

1. Arrest inside a residence without a warrant: “immediate action is required for 

the safety of the police or to secure and protect evidence of a crime” (Feeney).  

2. Searches of a cell phone incident to arrest: imminent loss or destruction of 

evidence, or an imminent threat to police or public safety (Fearon).  

3. Warrantless narcotic search of a place other than dwelling house pursuant to 

s.10 of NCA: “imminent danger of the loss, removal, destruction, or 

disappearance of evidence” (Grant).  

4. Warrantless entry into a dwelling house pursuant to 11(7) of the CDSA: 

imminent danger of the loss, removal, destruction, or disappearance of 

evidence, a subjective belief by the police of the imminence requirement, and 

an objective basis for this belief (McCormack).  
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R v Paterson, 2017 SCC 15 at para 33 [Paterson SCC]. 

R v Feeney, [1997] 2 SCR 13 at para 52 [Feeney]. 

R v Fearon, 2014 SCC 17 at para 137 (Dissent but not on this point). 

R v Grant, [1993] 3 SCR 223 at 241-242. 

R v McCormack, 2000 BCCA 57 at paras 20, 25.  

 

(b)  Impracticability is less than impossible but more than impractical 

[16] The SCC correctly defined impracticable as something less than impossible but 

more than impractical. Ultimately, if an option is available that upholds individual rights, 

and allows police officers to perform their duties, it should be pursued regardless of 

inconvenience or time.  

Paterson SCC, supra para 15 at para 36.  

[17] The Respondent agrees with the Appellant’s submission in paragraphs 27-28 of 

their factum – the SCC mischaracterized the trial judge’s understanding of impracticability 

as it relates to exigency. However, the trial judge was wrong in his application of exigency 

to the facts and used a lower standard for impracticability.  

[18] The trial judge looked to the meaning of impracticable within the telewarrant 

provisions of the Criminal Code (Code) (Paterson BCSC). As stated by the majority, 

impracticable does not necessarily mean the same thing in all contexts. The French versions 

of the telewarrant provisions in ss.184.3(1) and 487.1(1) and (4) of the Code express 

impracticability as peu commode (inconvenient), as opposed to difficilment réalisable as 

used in s. 11(7) of the CDSA (Paterson SCC).  

Paterson BCSC, supra para 3 at para 76. 

Paterson SCC, supra para 15 at 225 n 3. 

Criminal Code, RSC 1985, c C-46, ss. 184.3(1), 487.1(4) [Code].  

[19] The requirement necessary to enter a person’s home should be more stringent than 

the requirement to obtain a telewarrant. A warrantless entry is not judicially pre-authorized, 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc15/2017scc15.html?autocompleteStr=r%20v%20paterson%20&autocompletePos=3
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii342/1997canlii342.html?autocompleteStr=r%20v%20Feen&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc77/2014scc77.html?autocompleteStr=r%20v%20fear&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii68/1993canlii68.html?autocompleteStr=r%20v%20grant&autocompletePos=2
https://www.canlii.org/en/bc/bcca/doc/2000/2000bcca57/2000bcca57.html?autocompleteStr=r%20v%20mcCorm&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc15/2017scc15.html?autocompleteStr=r%20v%20paterson%20&autocompletePos=3
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2017/2017scc15/2017scc15.html?autocompleteStr=r%20v%20paterson%20&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code&autocompletePos=1
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and, therefore, the scope and manner of a search is not approved and circumscribed in 

advance. A comparison of the French versions of the above Code provisions, which came 

into effect before the CDSA, reveal that Parliament was aware of their different contexts.  

(c) The purpose of s. 11(7) supports the finding that exigency did not exist 

[20] Section 11(7) is a tool designed by Parliament, intended to balance the right to 

privacy in the home with the need for police to act effectively in the course of their duties. 

Nevertheless, it is an exception and should not be broadly construed because: 

Few things are as important to our way of life as the amount of power 

allowed the police to invade the homes, privacy and even the bodily 

integrity of members of Canadian society without judicial authorization. 

As La Forest J. stated in R. v. Dyment, [1988] 2 S.C.R. 417 (S.C.C.), at 

pp. 427-28, "[t]he restraints imposed on government to pry into the lives 

of the citizen go to the essence of a democratic state”. 

 

R v Tessling, 2004 SCC 67 at para 13.  

 

[21] At common law, not even exigent circumstances can justify the search of a home 

in the absence of proper judicial authorization. This is why, in R v Silveira, the SCC stated 

that exigency needed to be considered under a 24(2) Charter analysis and not s. 8. 

Consequently, Parliament replaced the NCA and its corresponding s. 10, with the CDSA 

and s. 11(7) respectively.   

 R v Silveira, [1995] 2 SCR 297 at paras 155, 162 [Silveira]. 

 

(d) Section 11(7) is not met on the facts 

[22] Section 11(7)’s exception to the warrant requirement can be summarized as 

follows: (1) the police must have grounds for a warrant under the CDSA, (2) the police 

must have a subjective belief there is an imminent risk of loss of evidence, or imminent 

danger to police, (3) the police must have an objective basis for that belief, and (4) there is 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988287935&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://www.canlii.org/en/ca/scc/doc/2004/2004scc67/2004scc67.html?resultIndex=2
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii89/1995canlii89.html?autocompleteStr=r%20v%20silve&autocompletePos=1
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an objective need to take immediate action to secure police safety and/or preservation of 

evidence. Requirements (3) and (4) are not met in this case.  

(i) There was no imminent risk of losing evidence 

[23] The trial judge found that the officers had a subjective belief that, if Mr. Paterson 

was let out of their sight in his apartment, there was a potential the roaches would be lost. 

The belief was not objectively supported. When Cst. Dykeman followed Mr. Paterson 

inside, it was neither necessary nor urgent to do so as the officers had less intrusive options 

available. It was in Mr. Paterson’s best interests to retrieve the roaches and hand them over 

to the police without incident. He should have been afforded the opportunity to do so.  

[24] The officers could have arrested him, but opted not to. Cst. Dykeman considered 

getting a warrant as he walked into the apartment, but chose not to because they were not 

going to arrest Mr. Paterson. Cst. Warner was of the view that arresting Mr. Paterson was 

not worth going through all the procedure. Notably, none of the officers present had 

experience obtaining a search warrant. This was not a case of urgency or necessity. This 

was a case of officers taking the path of least resistance and disregarding well-established 

privacy interests in the home. Any sense of urgency that may have existed was purely 

created by the officers when they decided to proceed as they did.  

Paterson BCSC, supra para 3 at paras 23, 94. 

(ii) Officers were not in imminent danger 

[25] In R v Zargar, the Ontario Superior Court stated that “weak and speculative 

concerns for officers’ safety have never been held to justify forcible entry into private 

premises”. Such entry may be allowed only if there are reasonable grounds to believe that 

there is an imminent threat to their safety (Zargar, MacDonald).  

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
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 R v Zargar, 2014 ONSC 1415 at para 34. 

 R v MacDonald, 2014 SCC 3 at para 41. 

 

[26] The concern for safety in this case was speculative. The speculation about a gun 

was based on mere rumors. As far as the officers were concerned, Mr. Paterson only had a 

few roaches that he had agreed to hand over, and was in no danger of going to jail. Again, 

it was within his best interest to cooperate.  

 1.2.2 A “no case” seizure does not lessen the privacy interests in the home 

[27]  The sanctity of the home has been a hallowed cornerstone of our common law for 

centuries (Eccles). The advent of the Charter has only reinforced this value (Feeney). A no 

case seizure cannot diminish these rights.  

Eccles v Bourque et al., [1975] 2 SCR 739 at 743.  

Feeney, supra para 15 at para 43.   

 

[28] All searches and seizures are required to balance two competing interests: "that of 

the individual to be free of intrusions of the state, and that of the state to intrude on the 

privacy of the individual for the purposes of law enforcement" (Baron). It is, therefore, 

important to understand the nature of the interests at stake. The nature of the activity that 

privacy shelters, whether legal or illegal, is not a factor that comes into play when analyzing 

the nature of the privacy interest itself (Spencer). It is “the area or the thing searched and 

the impact of the search on its target” that drives the analysis (Spencer).  

Baron v Canada, [1993] 1 SCR 416 at 24.  

R v Spencer, 2014 SCC 43 at para 36.  

 

[29] Therefore, contrary to the Appellant’s assertions, Mr. Paterson’s privacy interests 

in his home outweighed the interest of the state in gaining control of three roaches.  The 

officers did not think that possession of three roaches was important enough to arrest or 

https://www.canlii.org/en/on/onsc/doc/2014/2014onsc1415/2014onsc1415.html?autocompleteStr=r%20v%20zarga&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc3/2014scc3.html?autocompleteStr=r%20v%20macdonald&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/1974/1974canlii191/1974canlii191.html?autocompleteStr=eccles%20v%20b&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii342/1997canlii342.html?autocompleteStr=r%20v%20Feen&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii154/1993canlii154.html?autocompleteStr=baron%20v%20Cana&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc43/2014scc43.html?autocompleteStr=r%20v%20spencer&autocompletePos=2
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charge Mr. Paterson, nor to obtain a warrant for their seizure. Such an interest by the state 

cannot constitute a reason to intrude on the sanctity of the home.  

1.3 No common law exception applied  

[30] The common law exceptions to the general rule against forced entry of a home 

without a warrant are: (1) hot pursuit or continuous pursuit (Macooh); and, (2) the need (on 

reasonable grounds) to protect life and safety of resident (Godoy). On the facts, neither of 

these exceptions applied.  

R v Macooh, [1993] 2 SCR 802 at 803. 

R v Godoy, [1999] 1 SCR 311 at paras 22-23. 

 

1.4 No common law ancillary powers apply  

[31] The Appellant attempts to use the Waterfield test (as applied in R v Dedman) to 

create a new common law police power: that of empowering entry into a home in “no case” 

seizure situations.  The Appellant’s reliance on the ancillary powers doctrine is misplaced.  

  R v Dedman, [1985] 2 SCR 2 at para 20.  

[32] First, this test is meant to deal with situations unaddressed by other areas of the 

common law, or statute. Section 11(7) is a Parliamentary response to existing common law 

limitations on warrantless entry – the Waterfield test has no place. Further, courts do not 

necessarily need to fill every perceived gap in all situations. Common law police powers 

are narrow as a matter of principle, and extending them should be left to Parliament; 

especially when it would create a new and more intrusive power of search and seizure.   

R v Brown, 2008 SCC 18 at paras 6, 10, 13, 50. 

 

[33] Second, any value that exists in a “no case” seizure does not justify warrantless 

entry where there is no exigency and impracticability. If the Appellant is correct, privacy 

interests in the home would wither away in situations of “no case” seizures in order to ease 

https://www.canlii.org/en/ca/scc/doc/1993/1993canlii107/1993canlii107.html?autocompleteStr=r%20v%20macooh&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii709/1999canlii709.html?autocompleteStr=r%20v%20godoy&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii41/1985canlii41.html?autocompleteStr=r%20v%20dedm&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2008/2008scc18/2008scc18.html?autocompleteStr=r%20v%20brown&autocompletePos=1


11 
 

the load of an overburdened system. The argument fails because: (1) an individual need 

not be charged in order to search a home with a warrant; and, (2) it would result in a judicial 

fiat that diminishes one of the most cherished privacy interests in order to make the 

Crown’s obligation to bring a person to trial without delay, easier.  

[34] Finally, even if the Waterfield test could apply, this case would not satisfy its 

requirements for the following reasons: 

1. The police did not have to enter Mr. Paterson’s home without a warrant as other 

less invasive options were available.  

2. Between Mr. Paterson’s privacy interest and the state’s interest in three roaches, 

the scales tilt towards Mr. Paterson’s interest.  

3. The nature and extent of the interference is significant because the home carries 

with it a fundamental and significant privacy interest.  

 

1.5 Policy requires that no exigency exist in this case 

[35] Allowing a “no case” seizure to dominate the rationale for warrantless entry 

devalues s. 8 privacy interests. Where no one is charged, egregious police conduct will 

persist, and those that go unchallenged will lurk in the background, disproportionally 

affecting many vulnerable people. The potential for abuse is insurmountable, with no 

realistic outlet to judicially oversee police conduct.  

Issue 2: The SCC correctly concluded that the evidence seized in Mr. Paterson’s 

apartment should be excluded under s. 24(2) of the Charter 

 

[36]    Section 24(2) of the Charter becomes operative whenever evidence that was 

obtained through a Charter violation is sought to be adduced at trial. This process is a 

balancing act in which evidence is excluded “if it is established that, having regard to all 

the circumstances, the admission of it in the proceedings would bring the administration of 

justice into disrepute.” 

Charter, supra para 2, s 24(2).  

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html?autocompleteStr=canadian%20charter&autocompletePos=1
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[37]    In R v Grant, the SCC re-developed the s. 24(2) Charter analysis. It identified three 

lines of inquiry that the Court must weigh to determine whether evidence is to be excluded: 

(1) the seriousness of Charter-infringing state conduct, (2) the impact of the breach on the 

Charter-protected interests of the accused, and (3) society’s interest in the adjudication of 

the case on its merits. 

R v Grant, 2009 SCC 32 at para 71 [Grant]. 

2. The warrantless search of the apartment was a serious violation of s. 8 

[38]    The focus of this evaluation is to determine the effect that adducing such evidence 

at trial will have on public confidence in the administration of justice. As the severity of a 

Charter breach increases, so too does the need of the Court to dissociate itself from 

impugned state conduct. Here, the severity of the Charter breach was very high and favours 

exclusion of the evidence. 

Grant, supra para 37 at para 72. 

2.1 Jurisprudence respects the high privacy interest attached to one’s home 

[39]    Even a cursory review of jurisprudence illustrates the continuous recognition of the 

vital importance regarding the privacy interests held in one’s home. In Silveira the SCC 

noted that “[t]here is no place on earth where persons can have a greater expectation of 

privacy than within their ‘dwelling-house’.” In the present case the trial judge noted that, 

if the warrantless entry was indeed a s. 8 violation, such conduct would constitute a “serious 

breach” (Paterson BCSC). 

Silveira, supra para 21 at para 140. 

  Paterson BCSC, supra para 3 at para 117. 

 

 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii89/1995canlii89.html?autocompleteStr=r%20v%20silve&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
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2.2 ‘Good faith’ does not include errors in clear disregard of legal principles 

[40]    While ‘good faith’ requires the absence of unlawful ulterior motives, it also requires 

that any errors be reasonable in the circumstances and not caused by ignorance regarding 

the scope of one’s duties (Buhay). Unreasonable errors also include those that disregard 

established legal principles (Harrison). In the present case, the majority correctly held that 

the context of a “no case” seizure was legally insignificant. As such, it did not create a 

novel legal situation that rendered unclear either the established principles regarding the 

privacy interests attached to dwelling-homes, or those governing warrantless entries 

(Paterson SCC). 

R v Buhay, 2003 SCC 30 at para 59. 

R v Harrison, 2009 SCC 34 at para 24. 

Paterson SCC, supra para 15 at para 46. 

 

[41]    The trial judge found that the officers had no ulterior purpose in mind when they 

entered the apartment. He also found that the officers had grounds to obtain a search 

warrant. Consequently, he decided that the officers were acting in ‘good faith’ (Paterson 

BCSC). However, this reasoning conflicts with the judgment in R v Côté. Cromwell J. 

stated that disregard of known, lawful methods that would avoid infringing the Charter 

cannot be equated with ‘good faith’. 

Paterson BCSC, supra para 3 at para 117. 

R v Côté, 2011 SCC 46 at para 71 [Côté]. 

[42] Cst. Dykeman testified that obtaining a search warrant was “a first experience for 

all of us” and that he was only aware of some of his duties in this respect.  He also testified 

that it was Cst. Bell who was tasked with filing the 5.2 Report which was late and 

incomplete. He claimed that he was in error for not ensuring that the required form was 

properly completed. Cst. Bell testified that he ought to have known about the filing 

https://www.canlii.org/en/ca/scc/doc/2003/2003scc30/2003scc30.html?autocompleteStr=2003%20scc%2030&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc34/2009scc34.html?autocompleteStr=r%20v%20harrison&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc15/2017scc15.html?autocompleteStr=r%20v%20paterson%20&autocompletePos=3
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2011/2011scc46/2011scc46.html?autocompleteStr=r%20v%20cote&autocompletePos=1
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deadlines and that the section listing “additional things seized” needed to be filled out. 

These admissions are reflective of the conduct of the officers during their interactions with 

Mr. Paterson. It highlights ignorance as to the scope of their duties and a disregard for 

ensuring that his rights be respected. 

  Paterson BCSC, supra para 3 at para 94. 

2.3 The case falls well short of exigent circumstances 

[43]    The previous discussion establishing a breach of s. 8 has outlined the jurisprudence 

concerning exigent circumstances, and the intentionally limited exception to warrantless 

searches. Jurisprudence shows that the threshold for such urgency is high. In R v Kelsy, the 

Court stated that “[b]y their nature, exigent circumstances are extraordinary and should be 

invoked to justify violation of a person’s privacy only where necessary.” 

R v Kelsy, 2011 ONCA 605 at para 35.  

[44]    In R v Feeney, the majority stressed that the purpose of the Charter is “to prevent 

unreasonable intrusions on privacy, not to sort them out from reasonable intrusions on an 

ex post facto analysis” (Feeney). While the officers had a subjective belief that they could 

not allow Mr. Paterson to enter his apartment alone, it did not impart a degree of urgency 

objectively serious enough to justify warrantless entry. The officers could have simply 

arrested him to alleviate any concerns. Such an obvious solution supports the majority 

decision that the officers’ actions “did not remotely approach s. 11(7)’s threshold of 

exigency” (Paterson SCC). 

Feeney, supra para 15 at para 45. 

Paterson SCC, supra para 15 at para 39. 

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/on/onca/doc/2011/2011onca605/2011onca605.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii342/1997canlii342.html?autocompleteStr=r%20v%20Feen&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc15/2017scc15.html?autocompleteStr=r%20v%20paterson%20&autocompletePos=3
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2.4 Officers cannot rely on exigent circumstances that they created 

[45]    In the context of s. 10(b), denying an accused his right to counsel cannot arise from 

police conduct that artificially gives rise to a situation of urgency. In R v Burlingham, the 

accused was coerced into accepting a plea deal that was deliberately offered during a period 

of time where the accused’s counsel was not available. The Court found that the police had 

created their own exigent circumstances in order to deny the accused his right to counsel. 

R v Burlingham, [1995] 2 SCR 206.  

[46]    Concerns over the loss of evidence and officer safety only materialized after Mr. 

Paterson agreed to hand the roaches over on a “no case” seizure basis. He attempted to 

close the door to retrieve them. At this point, Cst. Dykeman blocked the door with his foot 

and told Mr. Paterson that he was not going to let him shut the door. The conditional “no 

case” seizure option was entirely a discretionary decision. Any concerns the officers’ 

formed were the product of this decision and cannot constitute exigent circumstances. 

Paterson BCSC, supra para 3 at para 21.  

2.5 Cumulative breaches increase the seriousness of state infringing conduct 

[47]    The police relied on Mr. Paterson’s compliance to enter his apartment. This consent 

was invalid when considered under well-established criteria. At trial, the Crown’s express 

non-reliance on valid consent to justify entry into the apartment does not extinguish another 

clear and interrelated Charter violation. 

[48]    The Respondent acknowledges that the officers’ avoided further breaches once they 

were inside the apartment and discovered the items that led to Mr. Paterson’s arrest. 

However, the prospect of finding other evidence of criminal activity when inside a home 

(the plain view doctrine) is well-known and legislated under s.489 of the Code. This 

https://www.canlii.org/en/ca/scc/doc/1995/1995canlii88/1995canlii88.html?autocompleteStr=2%20scr%20206&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
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possibility was known to Cst. Dykeman when he advised Mr. Paterson of a conditional “no 

case” seizure. Entering without valid consent, or when the police created their own 

exigency, or through a combination of the two, constituted a very serious breach that the 

trial judge did not fully appreciate. 

  Code, supra para 18 s 489. 

[49]     Adding to these breaches is the late-filed and incomplete Form 5.2. While the Form 

5.2 breach may not, by itself, warrant exclusion, it further highlights the recurrent theme 

that the police could not be bothered to have regard for Mr. Paterson’s minimal 

constitutional guarantees. 

2.6 The discoverability of the evidence favours exclusion  

[50]    Discoverability of evidence is focused on the extent to which impugned evidence 

could have been discovered without Charter-violating state conduct. While a finding of 

discoverability tends to favour admission, the SCC has cautioned that this conclusion 

should not be automatic. It will favour exclusion “[i]f the police officers could have 

conducted the search legally but failed to turn their mind to obtaining a warrant…[because] 

the seriousness of the state conduct is heightened.” 

Côté, supra para 41 at para 71. 

[51]    The SCC has further cautioned that a casual attitude towards Charter rights 

aggravates police misconduct (Côté). Here, the officers were casual in their disregard for 

Mr. Paterson’s rights. It is worth repeating that Cst. Dykeman testified that he “briefly” 

considered obtaining a warrant but chose not to do so as he was not intending to arrest Mr. 

Paterson. Cst. Warner testified that he believed that there were grounds to make an arrest 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?autocompleteStr=criminal%20code&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2011/2011scc46/2011scc46.html?autocompleteStr=r%20v%20cote&autocompletePos=1
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but that “it was not worth going through all that procedure because Mr. Paterson had agreed 

to turn the roaches over to the police” (Paterson BCSC). 

Côté, supra para 41 at para 71. 

Paterson BCSC, supra para 3 at para 23. 

 

[52]    Since the absence of exigent circumstance precluded the officers from entering the 

apartment without a warrant, the only valid legal option was to arrest Mr. Paterson at his 

door and then apply for a search warrant. That there were grounds to arrest and apply for a 

warrant does not attenuate the breach. The officers simply could not be bothered to take 

this approach.  

[53] Arresting Mr. Paterson and obtaining a warrant would have resolved any and all 

concerns that the officers had. By deciding to not arrest Mr. Paterson, the officers authored 

the perceived exigency that now attempts to justify their entry. Such casual disregard of 

Mr. Paterson’s privacy interests is a prime example of police misconduct that favours 

exclusion in the s. 24(2) context. 

3. The warrantless search seriously impacted Mr. Paterson’s s. 8 rights 

[54]    The second line of inquiry seeks to ensure that the public remains confident that the 

rights enshrined in the Charter will be upheld. In this context, “[a]n unreasonable search 

that intrudes on an area in which the individual reasonably enjoys a high expectation of 

privacy, or that demeans his or her dignity, is more serious than one that does not.” 

Grant, supra para 37 at paras 76, 78. 

3.1 A reliance on ‘apparent consent’ heightens the impact 

[55]    The Appellant reiterates its assertions that the impact of the breach was mitigated 

since the entry was not done against Mr. Paterson’s will. As we are at the s. 24(2) phase, 

these assertions must be rejected. 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc46/2011scc46.html?autocompleteStr=r%20v%20cote&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
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[56]    Nonetheless, the trial judge stated that had a s. 8 breach occurred, the “apparent 

consent” of the accused lessened any impact upon his rights. As has already been argued, 

Mr. Paterson’s compliance was neither voluntary nor informed. With respect, since valid 

consent was not present, any reliance on apparent consent heightens the impact on Mr. 

Paterson’s rights.  

Paterson BCSC, supra para 3 at para 121. 

3.2 The purpose and nature of the entry does not mitigate the impact 

[57]    The impact of a Charter breach can range “from fleeting and technical to profoundly 

intrusive.” That only two of the three officers entered the apartment does not change the 

fact that none should have entered. In light of the privacy interest attached to Mr. Paterson’s 

home, any intrusion is significant, and the Court cannot accept that the impact of the breach 

was lessened because not all of the officers entered. 

Grant, supra para 37 at para 76.  

[58]    Further, it cannot be said that the sole purpose of the entry was to seize and not to 

search. The officers were aware that evidence of other crimes might be found. Officer 

Dykeman told Mr. Paterson that the officers would be on their way so long as there were 

only roaches in the apartment. 

  Paterson BCSC, supra para 3 at para 20. 

[59] Any argument that the police entered the apartment to seize and not to search fails 

to appreciate s. 8’s purpose of protecting the privacy interests it guarantees from state 

misconduct. To clarify this purpose, the SCC stated in R v Law that “police conduct 

interfering with a reasonable expectation of privacy is said to constitute a ‘search’ within 

the meaning of [s. 8].” 

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
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R v Law, 2002 SCC 10 at para 15. 

 

[60]    The conduct of the officers once inside the apartment should be given little weight 

to this analysis. While the officers’ conduct inside the apartment could have been more 

egregious, it does not mitigate the fact that they should never have entered without a 

warrant in the first place. Every unlawful entry into a residence is a serious violation of s. 

8 and such conduct should never have been characterized as “relatively non-intrusive”. 

  Paterson BSCS, supra para 3 at para 121 

4. The truth-seeking function is better served by the exclusion of the evidence 

[61]    The third branch of a s. 24(2) analysis seeks to determine whether the truth-seeking 

function of the Court is better served through the inclusion or exclusion of evidence. 

Therefore, the impact of both including and excluding the evidence must be examined. 

Grant, supra para 37 at para 79. 

[62]    The Respondent concedes that the evidence found within the apartment is reliable 

and central to the Crown’s case. As such, its exclusion would effectively halt the 

prosecution of this matter. However, the SCC has cautioned that, “[t]he short-term public 

clamour for a conviction in a particular case must not deafen the s. 24(2) judge to the 

longer-term repute of the administration of justice.” 

Grant, supra para 37 at para 84. 

[63]    In Côté, Cromwell J. repeated this warning by stating that the seriousness of the 

offence and the reliability of the evidence “should not be permitted to ‘overwhelm’ the s. 

24(2) analysis”. Since the seriousness of the breach and its impact on Mr. Paterson is high, 

the truth-seeking function of the trial process would be brought into disrepute if the 

evidence were admitted. In situations where the stakes are heightened but where no true 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc10/2002scc10.html?autocompleteStr=r%20v%20law&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc1728/2011bcsc1728.html?resultIndex=8
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?autocompleteStr=r%20v%20grant&autocompletePos=1
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exigency exists, the ends cannot be allowed to justify the means. Admitting the evidence 

would signal to the public that the privacy interests in one’s home count for little. 

Côté, supra para 41 at para 48. 

 

PART III: ADDITIONAL ISSUES 

[64] The Respondent raises no additional issues. 

PART IV: ORDER SOUGHT 

[65]    The Respondent requests that this Honourable Court dismiss this appeal and find 

that a s. 8 breach occurred as there was no consent, exigent circumstances, or ancillary 

police powers, justifying the officers’ entry.  Further, the Respondent respectfully requests 

that this Honourable Court find the evidence inadmissible and exclude it pursuant to s. 

24(2).  

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 31st DAY OF JANUARY, 

2018 

 

 

 
_________________________ 

Lisandra Naranjo 

 

 
_________________________ 

Joseph Stoesser 

 

 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc46/2011scc46.html?autocompleteStr=r%20v%20cote&autocompletePos=1
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Appendix B: Constitutional and Statutory Authorities 

 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

 

8 Everyone has the right to be secure against unreasonable search or seizure. 

 

24 (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 

infringed or denied may apply to a court of competent jurisdiction to obtain such 

remedy as the court considers appropriate and just in the circumstances. 

 

 (2) Where, in proceedings under subsection (1), a court concludes that evidence 

was obtained in a manner that infringed or denied any rights or freedoms 

guaranteed by this Charter, the evidence shall be excluded if it is established that, 

having regard to all the circumstances, the admission of it in the proceedings would 

bring the administration of justice into disrepute. 
 

Criminal Code, RSC 1985, c C-46. 

 

 184.3 (1) Notwithstanding section 184.2, an application for an authorization under 

subsection 184.2(2) may be made ex parte to a provincial court judge, a judge 

of a superior court of criminal jurisdiction or a judge as defined in section 552, 

by telephone or other means of telecommunication, if it would be 

impracticable (emphasis added) in the circumstances for the applicant to 

appear personally before a judge. 

 

(1) Par dérogation à l’article 184.2, une demande d’autorisation visée au 

paragraphe 184.2(2) peut être présentée ex parte à un juge de la cour 

provinciale, à un juge de la cour supérieure de juridiction criminelle ou à un 

juge au sens de l’article 552 par téléphone ou par tout autre moyen de 

télécommunication, si les circonstances rendent peu commode (emphasis 

added) pour le demandeur de se presenter en personne devant le juge. 
 

 487.1   (1) Where a peace officer believes that an indictable offence has been 

committed and that it would be impracticable (emphasis added) to appear 

personally before a justice to make application for a warrant in accordance with 

section 256 or 487, the peace officer may submit an information on oath by 

telephone or other means of telecommunication to a justice designated for the 

purpose by the chief judge of the provincial court having jurisdiction in the 

matter. 

 

(1) L’agent de la paix qui croit qu’un acte criminal a été commis et considère 

qu’il serait peu commode (emphasis added) de se présenter en personne devant 

un juge de paix pour y demander un mandat de perquisition en conformité avec 

l’article 256 ou 487 peut faire, à un juge de paix désigné par le juge en chef de 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?resultIndex=1#sec184.2subsec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?resultIndex=1#sec184.2subsec2_smooth
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la cour provinciale qui a compétence, une dénonciation sous serment par 

telephone ou à l’aide d’un autre moyen de télécommunication. 
 

(4) An information submitted by telephone or other means of 

telecommunication shall include 

 

(a) a statement of the circumstances that make it impracticable (emphasis 

added) for the peace officer to appear personally before a justice; 

(b) a statement of the indictable offence alleged, the place or premises to be 

searched and the items alleged to be liable to seizure; 

(c) a statement of the peace officer’s grounds for believing that items liable to 

seizure in respect of the offence alleged will be found in the place or premises 

to be searched; and 

(d) a statement as to any prior application for a warrant under this section or any 

other search warrant, in respect of the same matter, of which the peace officer 

has knowledge. 

 

(4) Une dénonciation faite par téléphone ou à l’aide d’un autre moyen de 

télécommunication comporte les éléments suivants: 

 

(a) un énoncé des circonstances qui rendent peu commode (emphasis added) 

pour l’agent de la paix de se présenter en personne devant le juge de paix; 

 

489 (1) Every person who executes a warrant may seize, in addition to the things 

mentioned in the warrant, any thing that the person believes on reasonable 

grounds 

 

(a) has been obtained by the commission of an offence against this or any other 

Act of Parliament; 

(b) has been used in the commission of an offence against this or any other Act 

of Parliament; or 

(c) will afford evidence in respect of an offence against this or any other Act of 

Parliament. 

 

(2) Every peace officer, and every public officer who has been appointed or 

designated to administer or enforce any federal or provincial law and whose 

duties include the enforcement of this or any other Act of Parliament, who is 

lawfully present in a place pursuant to a warrant or otherwise in the execution 

of duties may, without a warrant, seize any thing that the officer believes on 

reasonable grounds 

 

(a) has been obtained by the commission of an offence against this or any other 

Act of Parliament; 
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(b) has been used in the commission of an offence against this or any other Act 

of Parliament; or 

(c) will afford evidence in respect of an offence against this or any other Act of 

Parliament. 

 

Controlled Drugs and Substances Act, SC 1996, c 19.  

 

11 (1) A justice who, on ex parte application, is satisfied by information on oath that 

there are reasonable grounds to believe that  

(a) a controlled substance or precursor in respect of which this Act has been  

contravened, 

(b) any thing in which a controlled substance or precursor referred to in paragraph 

(a) is contained or concealed, 

(c) offence-related property, or 

(d) anything that will afford evidence in respect of an offence under this Act or 

an offence, in whole or in part in relation to a contravention of this Act, under 

section 354 or 462.31 of the Criminal Code 

is in a place may, at any time, issue a warrant authorizing a peace officer, at any 

time, to search the place for any such controlled substance, precursor, property 

or thing and to seize it. 

(2) For the purposes of subsection (1), an information may be submitted by 

telephone or other means of telecommunication in accordance with section 487.1 

of the Criminal Code, with such modifications as the circumstances require. 

 

(3) A justice may, where a place referred to in subsection (1) is in a province 

other  than that in which the justice has jurisdiction, issue the warrant referred 

to in that subsection and the warrant may be executed in the other province after 

it has been endorsed by a justice having jurisdiction in that other province. 

 

(4) An endorsement that is made on a warrant as provided for in subsection (3) is 

sufficient authority to any peace officer to whom it was originally directed and 

to all peace officers within the jurisdiction of the justice by whom it is endorsed 

to execute the warrant and to dispose of or otherwise deal with the things seized 

in accordance with the law. 

 

(5) Where a peace officer who executes a warrant issued under subsection (1) has 

reasonable grounds to believe that any person found in the place set out in the 

warrant has on their person any controlled substance, precursor, property or thing 

set out in the warrant, the peace officer may search the person for the controlled 

substance, precursor, property or thing and seize it. 

 

(6) A peace officer who executes a warrant issued under subsection (1) may seize, 

in addition to the things mentioned in the warrant, 
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(a) any controlled substance or precursor in respect of which the peace officer 

believes on reasonable grounds that this Act has been contravened; 

(b) any thing that the peace officer believes on reasonable grounds to contain or 

conceal a controlled substance or precursor referred to in paragraph (a); 

(c) any thing that the peace officer believes on reasonable grounds is offence-

related property; or 

(d) any thing that the peace officer believes on reasonable grounds will afford 

evidence in respect of an offence under this Act. 

 

(7) A peace officer may exercise any of the powers described in subsection (1), 

(5) or (6) without a warrant if the conditions for obtaining a warrant exist but by 

reason of exigent circumstances (emphasis added) it would be impracticable 

(emphasis added) to obtain one. 

 

(7) L’agent de la paix peut exercer sans mandat les pouvoirs visés aux 

paragraphes (1), (5) ou (6) lorsque l’urgence de la situation (emphasis added) 

rend son obtention difficilement realisable (emphasis added), sous réserve que 

les conditions de délivranceen soient réunies. 

 

(8) A peace officer who executes a warrant issued under subsection (1), or 

exercises powers under subsection (5) or (7) may seize, in addition to the things 

mentioned in the warrant and in subsection (6), anything the peace officer 

believes on reasonable grounds has been obtained by or used in the commission 

of an offence or that will afford evidence in respect of an offence. 

 

 

 


